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PREFACE 


This  monograph  explores  the  domestic  legal  and  constitutional 
aspects  of  the  American  policy  toward  tha  Soviet  Union  from  1917  to  19^2. 

It  is  a study  of  both  American  constitutional  and  diplomatic  history,  as 
the  two  intertwined  to  determine  the  tenor  of  Soviet-AsMrlcan  relations 
from  World  War  I to  World  War  II. 

Tha  premise  of  this  study  is  that  American  foreign  policy  is  In* 
fluenced  in  part  by  domestic  considerations  which  are  almost  independent 
of  broader  international  aspects  of  diplomacy.  In  this  matter,  the  pri- 
vate and  corporate  demands  for  redress  of  grievances  against  tha  Soviet 
policy  of  property  confiscations  played  an  important  role  in  tha  Awrlcan 
policy  not  to  recognize  the  Soviet  government  before  1933.  And  when 
President  Roosevelt  decided  upon  the  policy  of  granting  da  Jura  recogni- 
tion in  1933*  he  was  aware  of  the  domestic  pressures  for  a general  debt- 
claim  settiament  which  stood  in  the  way  of  hopefully  cordial  relations 
with  Moscow. 

Further,  this  study  presumes  that  American  diplomacy  has  a domestic 
effect,  often  not  fully  appreciated  by  either  the  White  House  or  the 
Department  of  State.  Specifically,  the  policy  of  non- recognition  from 
1917  to  1933  created  complex  legal  questions  for  the  courts  4e  litigations 
questioning  the  status  of  Russian  property  in  the  United  States.  Then 
the  diplomatic  contract  that  made  American  recognition  of  the  Soviet  Union 
in  1933  conditional,  the  Roosevelt-Litvinov  Accords,  created  new  legal 
and  constitutional  problems  for  the  courts.  The  litigation  of  the  Litvinov 
Assignment  after  193^  provides  an  interesting  Insight  into  the  constitu- 
tional questions  raised  as  to  the  effect  of  diplosiatic  accords  upon 
domestic  legal  institutions  and  doctrines. 

This  analysis  covers  four  topics  concerning  the  doMstic  consequences 
of  Soviet-American  relations  from  1917  to  19^2:  the  legal  interpretations 

cf  Aawrican  non- recognition  before  1933*  the  constitutional  law  of  recog- 
nition and  international  Judicial  comity,  the  diplomacy  and  adjudication 
of  International  debts  and  claims,  and  the  constitutionality  of  executive 


Th«s«  topics  havo  aoro  than  Just  historical  intarast  for  our  ganara* 
tion.  Tha  diploaatic  problaias  that  pravantad  cordial  Soviat-Anarican 
raiations  bafera  Worid  War  li  baar  insight  into  sew  of  tha  parsisting 
probiaw  that  still  piagua  Soviat-Awrican  raiations  today.  The  court 
rulings  In  tha  Litvinov  Assignwnt  casas  provida  tha  historical  anta- 
cadants  for  tha  currant  laws  of  diplowtic  racognition.  And,  tha  quastions 
arising  from  conditional  recognition  and  dabt-clalns  sattiaiaants  that  ara 
inplaaMntad  by  axacutiva  agraawnt  rathar  than  traatlas  hava  a future 
application.  Undoubtedly,  tha  President  wl 1 1 grant  da  Jura  recognition 
of  tha  Paopia's  Republic  of  China,  and  his  action  will  raise  diplowtic 
and  legal  quastions  slailar  to  tha  racognition  of  the  Soviet  Union  over 
forty  ywrs  ago.  Thera  Is  also  tha  question  of  da  Jura  racognition  of 
North  Korea  and  North  Vlatnaa,  In  addition  to  tha  question  of  conditional 
restoration  of  diplowtic  raiations  with  Cuba. 

Tha  backbone  of  this  study  appeared  originally  in  my  doc- 
toral dissertation  at  Tha  Ohio  State  University  In  1972,  "Tha  Constitu- 
tionality of  Executive  Agraawnts:  An  Analysis  of  United  States  v.  Oalmont. 
Tha  currant  study  differs  In  several  ways.  Substantial  portions  of  tha 
first  thrw  chapters  hava  bean  revised  and  tha  last  chapter  has  bean 
entirely  rewritten.  Tha  focus  of  this  study  Is  upon  tha  Judicial  Intar- 
pratations  of  Soviat-Awrican  raiations,  which  was  subordinated  In  my 
dissertation  to  tha  broader  analysis  of  axacutiva  agrsswnts  in  general. 

I would  Ilka  to  express  my  appreciation  to  my  readers  and  critics 
at  Ohio  State  who  first  guided  this  research  topici  Profassers  Narvin 
ZahnIsar,  Bradley  Chapin,  and  Alfred  Eckas.  I would  also  ilka  to  thank 
Professor  Hichaal  Las  Benedict  and  my  brother,  Allan  R.  Nlllatt,  for  their 
advice  and  suggestions.  I also  owe  a. debt  of  appreciation  for  tha 


assistance  given  to  w by  tha  staff  of  tha  Ohio  State  University  Library, 
Ohio  State  Law  Library,  University  of  Dayton  Law  Library,  Air  Force  Insti- 
tute of  Technology  Library,  tha  Manuscript  Blvislon  of  tha  Library  of 
Congress,  and  tha  National  Archives.  Tha  revision  of  this  work  was  spon- 
sored as  a raswrch  project  of  tha  School  of  Enginwring,  Air  Force  Insti- 
tute of  Technology,  Wright-Pattarson  Air  Force  Base.  Special  thanks  is  due 
to  Associate  Dean  Lynn  Wolavar  and  Professor  I.  Webb  Surratt  of  AFIT  for 


I 


Mi 


th«lr  MicouragMient  and  guidance  In  complatlng  this  manuscript,  and  to  I 

Hrs.  Joyce  Barnes,  who  patiently  typed  the  numerous  revisions.  I 

Even  though  this  project  was  sponsored  by  the  Air  Force  Institute  I 

of  Technology,  the  views  expressed  in  this  manuscript  are  the  author's  | 

and  they  do  not  represent  the  official  views  of  the  United  Sutes  Air  j 

Force.  | 
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Stephen  M.  Nlllett  ^ 
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“This  Is  government  by  Itwult. . ..Coiwtttutlonal  lawsuits  are  the 
stuff  of  power  politics  In  Aiaerica.  Such  proceedings  nay  for  a 
generation  or  more  deprive  an  elected  Congress  of  power,  or  nay  restore 
a lost  power,  or  confirm  a questioned  one.  Such  proceedings  nay  en- 
large or  restrict  the  authority  of  an  elected  President. .. .Decrees  in 
litigation  write  the  final  word  as  to  distribution  of  powers  as  be- 
tween the  Federal  Government  and  the  state  governments  and  siark  out  and 
apply  the  limitations  and  denials  of  power  constitutionally  applicable 
to  each. . . .“ 


Robert  H.  Jackson,  The  Struggle  for  Judicial  Suor 
(New  Vork,  19*1).  p.  2^7* 


"Legal  doctrines  are  not  self-generated  abstract  categories. 

They  do  not  fail  from  the  sky;  nor  are  they  pulled  out  of  it.  They 
have  a specific  juridical  origin  and  etiology.  They  derive  meaning 
and  content  from  the  circumstances  that  gave  rise  to  them  and  from  the 
purposes  they  were  designed  to  serve.  To  these  they  are  bound  as  is 
a live  tree  to  its  roots." 


Associate  Justice  Felix  Frankfurter,  concurring  opinion 
in  Reid  v.  Covert.  35^  U.S.  i (1957),  p.  50. 


Abstract 


Following  the  Bolshevik  Revolution  In  I9I7,  the  American  government 
refused  to  grant  de  Jure  recognition  to  the  Soviet  regime  in  Russia. 
American  courts  likewise  refused  to  acknowledge  the  legal  existence  of 
the  Soviet  Union  in  matters  concerning  Russian  property  in  the  United 
States. 

In  the  Litvinov  Assignment  of  I933«  when  President  Roosevelt 
granted  conditional  recognition  to  Moscow,  the  Soviets  assigned  Its 
rights  to  Russian  property  in  the  U.S.  to  the  American  government.  The 
assignment,  however,  proved  to  be  difficult  for  the  courts  to  interpret 
and  implement  after  sixteen  years  of  non-recogni tion.  In  I937»  the 
Supreme  Court  ruled  in  United  States  v Belmont  that  the  assignment  had 
been  an  executive  agreement  with  the  same  domestic  legal  effect  as  a 
treaty.  Five  years  later,  it  ruled  that  the  American  government  had  a 
superior  claim  to  the  disputed  Russian  property  to  that  of  any  private 
claimants  because  of  the  1933  executive  agreement. 

A review  of  the  cases  concerning  the  legal  effects  of  Sovlet- 
American  relations  from  1917  to  19^2  demonstrates  the  domestic  impacts 
of  foreign  relations  and  the  role  of  the  courts  as  they  influence  the 
conduct  of  foreign  relations. 
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CHAPTER  I 


THE  DIPLOMACY  OF  SOVIET  REC06NITI0N 


On  the  evening  of  Thursday,  November  16,  I933»  President  Franklin 


D.  Roosevelt  hosted  his  first  annual  dinner  party  for  his  cabinet.  Besides 


the  members  of  his  council,  he  had  invited  as  guest  of  honor  the  visiting 


Soviet  Commissar  for  Foreign  Affairs,  Maxim  Litvinov,  and  key  personnel 


of  the  Administration  then  involved  In  untangling  Soviet-American  rela- 


tions. A few  of  the  guests  drifted  away  after  dinner;  at  eleven  o'clock 


the  President  excused  himself  and  went  upstairs  to  his  study.  As  he 


wheeled  in,  five  people  greeted  him:  Commissar  Litvinov,  Secretary  of 


the  Treasury  Harry  Woodin,  Henry  Morganthau,  the  chief  of  the  Farm  Credit 


Administration  who  would  shortly  replace  Woodin,  and  Under  Secretary  of 


State  William  Phillips. 


Roosevelt  presented  Litvinov  with  seven  notes  to  sign.  These  pre- 


pared drafts  were  the  conditions  the  President  demanded  for  American 


diplomatic  recognition  of  Soviet  Russia.  Although  the  notes  summarized 


the  negotiations  of  eight  days,  Litvinov  still  objected  to  the  wording 


of  certain  conditions.  After  further  discussion,  the  Commissar  signed 


the  drafts  at  about  1;40  A.M.  Roosevelt  joyfully  signed  five  notes  in 


exchange.  To  celebrate  the  resolution  of  sixteen  years  of  misunderstand- 


ing, distrust,  and  political  non intercourse,  the  President  and  his 


guests  quaffed  the  last  of  the  White  House's  Illegal  beer. 


The  signing  of  these  twelve  notes,  dated  November  16,  1933 


(although  really  finalized  early  the  following  day)  constituted  American 
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dm  Juf  recognition  of  tho  Coanunist  govornaont  In  Moscow.  The  egreaeents 
which  were  negotiated  preperetory  to  the  official  recognition  were  collec- 
tively known  as  the  Roosevelt- Litvinov  Accords.  The  first  note  was  Roose- 
velt's official  acknowledgaent  of  the  Soviet  regiae  In  Russia.  The  second 
constituted  Litvinov's  acceptance  of  political  recognition  and  his  govern- 
aent's  wish  for  cordial  dipioiMtic  relations  with  the  Uhitad  Statas.  Tha 
naxt  two  were  a reciprocal  agreeaent  on  goverraaental  restraint  of  propaganda 
and  political  subversion  against  the  political  organization  of  the  other's 
state.  This  concession  was  required  by  the  Departaent  of  State  as  assurance 
against  political  contacts  between  future  Soviet  diplomats  and  aambers  of 
tha  American  Communist  Party.  Litvinov  also  wishad  a promise  that  the 


United  Stetes  would  end  Its  propaganda  and  moral  support  of  Whita  Russian 


aalgras  in  Europe. 

The  fifth  and  sixth  notas  concernad  tha  rallgious  freadoa  accordad 


American  citizans  in  Russia,  a concassion  of  great  concern  to  numerous 


public  opinion  groups  who  had  opposed  recognition  of  the  atheistic  tenmunist 


government.  The  next  two  were  a reciprocal  promise  to  protect  the  civil 
liberties  of  each  other's  nationals  and  a pledge  to  negotiate  a consular 
treaty  in  tha  naar  future.  The  ninth  note  was  a definition  of  economic 
spyinq  by  Litvinov  which  the  State  Department  hoped  would  avoid  future 
problems  for  Inquisitive  Americen  businessmen  in  the  Soviet  Union.  The 
tenth  note  was  tha  Soviet  assignment  of  all  claims  to  property  that  It 
claimed  In  the  United  States  as  a preparatory  sattlamant  of  American 
claims  against  tha  Soviet  government.  In  the  following  note,  Roosevelt 
acknowledged  the  receipt  of  these  claims.  And  in  tha  last  note,  Litvinov 
waived  the  Soviet  claim  against  the  United  States  for  the  American 


expeditionary  force  that  had  occupied  parts  of  Siberia  during  the  Russian 
Civil  War  some  fourteen  years  earlier.^ 

If  these  notes  were  really  intended  to  liquidate  the  ideological 
conflict  between  the  Soviet  Union  and  the  United  States,  they  were  an  un- 
qualified failure.  The  problems  raised  later  by  different  Interpretations 
of  what  the  wording  meant  created  almost  as  much  tension  between  Moscow  and 
Washington  as  they  were  meant  to  eliminate.  Soviet  propaganda  via  the 
Communist  International  in  Moscow  continued  to  influence  the  American 
Communists.  Soviet  officials  continued  to  harass  American  citizens  In 
Russia.  For  a while  American  Ambassador  William  Bullitt  could  not  even 
find  a permanent  site  for  his  embassy  in  Moscow.  But  for  the  Roosevelt 
Administration,  the  greatest  aggravation  probably  concerned  the  Soviet  debt 
Issue.  There  had  been  a secret  note,  signed  by  Roosevelt  and  Litvinov  on 
November  1 5*  in  it  they  made  a "gentleman's  agreement"  that  Moscow  would 
pay  between  $75  million  and  $150  million  on  the  debts  of  the  Imperial  and 
Provisional  Governments  to  the  American  Government  and  private  citizens. 

The  whole  point  of  the  last  three  notes  was  to  eliminate  certain  claims  so 
that  the  exact  amount  that  Moscow  would  pay  Washington  could  be  negotiated 
swiftly. 

Since  the  accords  of  over  forty  years  ago,  the  Soviet  Union  has  never 
paid  any  of  those  claims  based  on  the  obligations  of  former  Russian  regimes. 
Of  all  the  notes  exchanged  on  November  16,  only  the  tenth  note,  known  as 
the  Litvinov  Assignment,  gave  the  United  States  any  satisfaction  in  the 
realization  of  its  claims.  And  it  was  the  Department  of  Justice,  acting 
through  nine  years  of  litigations  in  American  courts,  that  recovered 
over  $8.5  million  of  Soviet  funds  in  the  United  States. 
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Amrlwn  Policy  of  llon-H«cognltlon 

B«for«  racounting  th«  l•g•l  battU  that  istnad  fro*  tha  govarmwnt's 
litigation  of  clalaa  by  tha  Litvinov  Aasignwant,  It  Is  naeassary  to  ravlM 
briafly  Sovlat-Aiaarican  ralatlons  from  I9I7  to  1933  in  ordar  to  undarstand 
tha  natura  of  tha  probleas  that  tha  1933  accords  sought  to  solva. 

It  VMS  an  astablishad  principla  of  foreign  policy  In  tha  Wilson  Ad- 
ministration bafora  1917  that  govarnmants  born.of  ravolutlon  should  not  ba 
racognizad  innadiataly.  Woodrow  Wilson  «ms  a political  sclantlst  %dto 
baliavad  that  world  order  must  ba  based  on  tha  rights  and  obligations  sacred 
to  Anglo-American  institutional  values.  As  President,  he  refused  to  grant 
diplomatic  recognition  to  any  ravolutlonary  govarnmant  until  It  had  baan 
lagitimizad  by  Its  own  paopla.  The  State  Department  on  March  12,  1913^ had 
circulated  a "Declaration  of  Policy  with  Regard  to  Latin  America, " which 
had  stated  that  "Cooperation  is  possible  only  when  supported  at  every  turn 
by  the  orderly  process  of  Just  government  based  on  law,  not  upon  arbitrary 
or  Irregular  force. The  legalistic  standards  for  diplomatic  Intercourse 
created  numerous  problems  for  the  administration  In  its  ralatlons  with 
Mexico.  Yet  this  policy  toward  Latin  America,  which  had  already  clearly 
revealed  complications  for  American  military  and  business  interests,  was 
basically  the  same  approach  Wilson  took  toward  Communist  Russia.  Wilson, 
however,  had  made  an  exception  for  the  first  Russian  Ravolutlon.  When  the 
workers  of  Petrograd  had  overthrown  the  Tsarist  government  early  In  I9I7, 
Wilson  departed  from  his  recognition  policy  and  granted  alisost  Imawdiate 
recognition,  even  though  there  was  not  only  no  constitution  but  also  no 
firmly  established  govc'’nment.  In  this  case,  only  one  sionth  before  AiMrican 
entry  into  World  War  1,  Wilson  accepted  an  abstract  notion  of  legitimacy 


bated  Mora  on  diplomatic  axpadlancy  than  anything  elsa.  Tha  fall  of  the 
Provisional  government  eight  months  later  showed  how  wrong  the  United  States 
was  in  its  expectations  for  Its  tuccassful  axacution  of  the  war  and  fulfill* 


int  of  Russian  domestic  needs 


Washington's  first  reaction  to  V.  I.  Lenin's  Soviet  government  was 
doubt  as  to  whather  it  would  survive.  This  was  an  uncertainty  which  Lenin 


M 


himself  felt.  It  was  not  until  1921,  aftar  the  bloody  civil  war  batt«een 
Whites  and  Reds,  that  the  Bolsheviks  gained  firm  control  of  Russian  political 
affairs.  Wilson  himself  was  ambivalent  about  the  Soviets:  he  despised  their 

Marxist  values  and  their  violent  abrogation  of  Individual  freedoms,  but  he 
opposed  either  a restoration  of  the  monarchy  or  political  chaos  in  Russia. 
Meamdiile,  he  feared  Japanese  exploitation  of  Russian  poll  tidal  disorder 
to  penetrate  into  Siberia.  His  primary  raason  for  allowing  an  American 
expeditionary  force  to  Siberia  in  1919  was  to  frustrate  the  Japanese  In  any 
attempt  to  annex  the  Maritime  Provinces. 

Secretary  of  State  Robert  Lansing,  on  the  other  hand,  had  a marked 
hostility  to  the  Bolsheviks.  He  viewed  them  as  traitors  to  the  Allied  war 
affort  against  Germany  and  as  revolutionaries  who  were  attempting  to  subvert 
world  stability.  After  Wilson's  crippling  stroke  in  mid-l9)9>  foreign 
affairs  were  guided  by  his  new  Secretary  of  State,  Bainbridge  Colby.  He 
refused  to  consider  recognition  of  the  Soviet  Union,  because  he  was  uncon- 
vinced that  its  leaders  were  the  legitimate  representatives  of  the  Russian 
people.  Further,  as  a matter  of  national  interest,  he  asserted  that  the 
United  States  would  refuse  to  deal  with  a regime  that  confiscated  foreign 
as  well  as  Russian  property  and  abrogated  the  enormous  foreign  debts  of 
the  Tsarist  and  Provisional  Governments.  Colby  also  faarad  that  American 
recognition  would  somehow  Imply  approval  of  tha  ravoiutlonary  socialist 


6 


doctrines  of  ttie  CosMunists.^ 

The  Kepubllcan  edmlnlstretions  of  the  I920's  contlnoed  Wilson's 
policy  towerd  Soviet  Russle.  Noscom,  hoNever,  believed  that  the  business- 
oriented  Republicans  would  be  anxious  to  accord  recognition  In  order  to 
stimulate  Russlan-Anerlcan  trade.  On  March  22,  1921,  Soviet  President 
Mikhail  Kalinin  sent  a dlploiaatlc  feeler  to  Weshington  through  the  Soviet 
representative  in  Estonia.  It  Is  not  known  exactly  what  President  Warren  6. 
Herding  personally  thought  about  the  Russian  situation,  but  he  certainly 
would  not  do  anything  Independently  of  his  cabinet  end  political  advisors. 
Harding  presented  Kalinin's  message  et  e cabinet  laaeting  on  March  25.  No 
one  supported  diplomatic  recognition  at  that  time.  Two  secretaries  were 
adamantly  against  it:  Secretary  of  Commerce  Herbert  Hoover  and  Secretary 
of  State  Charles  Evans  Hughes.  They  argued  that  American  recognition 
would  strengthen  the  waak  Bolshevik  dictatorship  and  Moscow  would  use  dip- 
lomatic personnel  for  political  subversion  In  the  United  States.  They 
further  stipulated  that  recognition  must  be  preceded  by  Soviet  guarantees 
for  civil  liberties  of  American  citizens  In  Russia  and  a cesailtment  to 
sottli^ha  debt  question.^ 

Hoover  compared  Russia  to  a "bad  neighbor."  He  said  that  if  you 

left  him  along,  hopefully  he  would  leave  you  alone;  at  least,  you  would 
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not  invitadhim  Into  your  home.*'  He  was  convinced  that  trade  would  not  be 
realized  with  Soviet  Russia  until  the  Russians  resumed  Industrial  pro- 
duction. In  Hoovar's  mind  Industrial  productivity  and  communism  wore  anti- 
thetical, since  capitalism  was  the  only  system  Industrialization  had  ever 
known. With  Hoover's  and  Hughes'  Insistence,  Harding  included  in  his 
reply  message  to  Kalinin  that  "Production  is  conditional  upon  the  safety 


of  life,  th«  rocognition  by  firm  guarantoes  of  privata  proparty,  the 
Mnctity  of  contract,  and  the  rights  of  frea  labor."  ** 

Charles  Evans  Hughes  dominated  American  foreign  policy  In  the  early 
1920's.  He  had  had  a distinguished  public  career  that  had  Mon  him  much 
public  esteem  and  Independent  political  Influence.  He  had  been  a Progressive 
Republican  Governor  of  New  York  (I906-I9IO),  an  Associate  Justice  of  the 
Supreme  Court  (1912-1916),  and  the  Republican  candidate  for  President  In 
1916.  As  Secretary  of  State  from  1921  to  1925,  Hughes  was  one  of  the  isost 
Influential  men  In  the  cabinet.  In  swtters  of  foreign  policy.  It  was  his 
opinions  that  consistently  prevailed.  A man  who  played  many  roles  In  Ameri- 
can public  life,  Hughes  was  first  of  all  a lawyer,  and  as  Secretary  of  State 
he  saw  himself  as  "Advocate  for  the  United  States." 


Hughes  viewed  the  Soviet  problem  In  the  saiae  context  of  legalistic 
and  moral  standards  as  had  Wilson,  Lansing,  and  Colby.  Ha,  too.  Identified 
American  national  Interests  with  established  principles  of  International  law 
One  of  his  strongest  policy  statements  was  a paper  he  wrote  on  the  centenary 
of  the  Monroe  Doctrine  In  1923.  The  basis  of  this  doctrine,  he  explained, 
was  the  need  to  preserve  American  security,  peace,  and  prestige  through 
Independence  of  action.  As  for  Europe,  Hughes  paraphrased  the  dictum  of 
Thomas  Jefferson:  "Peace,  commerce,  and  honest  friendship  with  all  nations, 
entangling  alliances  with  none."  He  asserted  that  the  United  States  had 
fought  In  the  World  War  to  protect  liberty  from  autocratic  power,  and  now 
that  the  war  was  won,  the  United  States  would  not  lose  Its  freedom  of 
action  by  committing  itself  to  the  different  priority  of  Interests  that 
Europe  had  from  America.  In  the  relationship  of  nations,  Hughes  continued 
in  a lagalistic  view,  there  are  obligations  and  rasponsibllltlas.  "Among 


tiMs*  obligation*  It  tho  4vty  of  oach  Suto  to  roapoct  tha  right*  of 
citizan*  of  othar  Stota*....  A cooflaootory  policy  •trlko*  not  only  at  tha 
Intaroat*  of  particular  InAlvlAuol*  hot  ot  tha  fouaiatlona  of  IntomotioMi 
Intarcourao.  for  It  I*  only  on  tha  haala  of  tho  aocurlty  of  prco«’ty  validly 
poaaaaaod  undar  tha  lao*  oxlctlng  ot  tha  tloa  of  It*  aogulaltlon  that  tha 
conduct  of  activltia*  In  holpful  cooporatlop  ora  pocalbla."  Thoao  r*a»rk* 
war*  aload  as  much  at  Sovlot  huaala  a*  at  tho  Utin  Anar  lean  republic*. 

Huglws  rafuaad  to  roeognlza  tha  Sovlat  gowornnant  for  throo  principal 
raasons.  First,  communis*  as  a social  and  oconomic  oKporlmant  was.  In 
Nugha*'  ayes,  both  ruinous  to  Russia  and  dangorously  subvorsiva  to  a world 
order  based  on  capitalistic  oconomy  and  Anglo-Amarican  common  law  doctrines 
of  International  law.  Sacondly,  Hughas  faarad  that  Amarican  racognitlon 
of  Russia  also  might  axposo  this  nation  to  Communist  propaganda  and  poli- 
tical subversion.  Thirdly,  Hughes  faarad  that  political  racognitlon  would 
validate  Sovlat  confiscation  of  Amarican  assets  In  Russia  and  acquiosc* 
to  tho  Sovlot  abrogation  of  tho  public  debt  to  tha  United  States,  acquired 
during  I917  to  carry  on  tha  war  against  tho  Kaiser.  The  Secretary  roadlly 
admitted  In  public  that  the  United  States  acknowledged  the  doffacto  existanco 
of  tho  Sovlat  fiovemmant  In  Russia.  But  In  order  to  have  relations  with 
the  United  Sutas,  Hughes  insisted  that  tha  Kremlin  had  to  fulfill  two 
criteria  prior  to  racognitlon:  prove  its  Internal  political  stability, 
and  acknowledge  Its  international  debts  and  obligations. 

Evan  though  there  was  considerable  pressure  on  Harding  by  soma 
businessman  eager  to  exploit  Russia's  untapped  wealth,  tho  Fresidant  adhered 
to  Hughes*  non-recognitlon  policy.  In  his  last  prepared  speech,  which  he 
never  gov*  duo  to  his  sudden  death  on  August  2,  1923,  Harding  had  written 
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that  "political  recognition  prior  to  correcting  fundaaontal  error  tends 
only  to  perpetuate  the  Ills  fro*  ««hlch  the  Russian  people  are  suffering. 
International  good  faith  forbids  any  sort  of  sanction  of  the  lolshevik  policy.... 
The  whole  fabric  of  international  cosMarce  and  righteous  international  relation- 
ship will  fall  if  any  great  nation  like  ours  shall  abandon  the  underlying 
principles  relating  to  sanctity  of  contract  and  the  honor  involved  in  re- 
spected rights." 

The  Soviets  sent  another  feeler  to  Washington  in  December  1923  in  the 
hopes  that  President  Calvin  Coolidge  would  reconsider  Harding’s  foreign  policy. 
Even  though  the  administration  scandals  had  shaken  up  the  cabinet.  Hughes, 
uninvolved  in  the  corruption  in  the  Justice  Department  and  Interior  Department, 
remained  Secretary  of  State  and  continued  to  dominate  foreign  relations. 

Hughes  wrote  a response  to  the  Soviet  inquiry  through  the  American  consul  in 
Reval,  Estonia.  He  insisted  that  the  Soviet  Union  would  have  to  make  three 
unilateril  concessions  before  the  United  States  would  grant  diplomatic  recog- 
nition: either  restore  the  confiscated  property  of  American  citizens  or  make 
Just  compensation,  repeal  the  decrees  of  1917  that  repudiated  Russian  obliga- 
tions to  the  American  government,  and  end  all  subversive  propaganda  In  the 
United  States. 

The  policy  of  non-recogni tion  based  on  political  distaste  was  not  a 
new  one  for  the  Department  of  State.  Since  the  Administration  of  Georga  Wash- 
ington, the  United  States  had  altMys  had  two  basic  criteria  for  da  Jura 
recognition  of  a new  state  or  government:  present  and  future  political  sta- 

bility, and  willingness  to  honor  international  obligations.  The  changes  in 
recognition  policy  from  time  to  time  were  only  one  of  emphasis,  not  substance. 
Whether  the  stress  was  on  stability  or  fulfillment  of  commitmonts  was  determlnod 
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^ ' hif  tiM  AMrICM  MtloMi  IntarMt  at  the  tlaa  and  in  the  particular  aituatian. 

r \ 

I"  j Tha  cancapt  af  diplaaatic  racopnitien  Itsalf  arlpinatad  In  tlia  caurte 

Iaf  Eurapa  whara  ana  aonarch  Judgad  tha  lagitlaacy  af  anathar'a  clala  ta  a 

thrana.  lafara  tha  ara  af  rapublicaniaa,  racagnitlan  prcaiptad  quaatlana  af 
I faaily  and  divina  right.  Naturally,  tha  nawly  aatabllahad  rapuhllc  an  tha 

[ I waatam  ahera  of  tha  Atlantic  did  not  accept  thia  criterion  for  Ita  atandar^ 

t I 

^ I of  International  Intarcouraa.  Aa  Secretary  of  State,  Thoaaa  Jaffaraon  helped 

^ • 

^ \ to  aatabilah  tha  policy  that  tha  United  Stataa  would  recognize  any  da  facto 

1 

f I govarnaiant.  Thia  policy  aroaa  in  raaponaa  to  tha  radical  raglaMa  In  Paria 

; ' i 

^ I that  aaMrgad  from  tha  chaoa  of  aocial  revolution.  Jaffaraon  waa  generally 

ayapathatic  to  French  republicanism  In  principle,  and  ha  fully  realized  that 
ideologically  it  would  be  beneficial  to  Aiaarlcan  interacts  to  have  an  anti- 
nonarchlcal  ally  In  Europe.  Tha  one  prerequisite  Jefferson  demanded  of  a 
new  gevernmant  was  that  it  have  popular  support,  or  It  could  not  be  truly 
republican.  In  a letter  to  the  American  minister  in  Paris,  he  wrote:  "It 
accords  with  our  principles  to  acknolege  [aid  any  government  to  be  rightful 
which  Is  formad  by  the  will  of  the  nation  substantially  declared.  Tha  late 
government  was  of  this  kind,  a waa  accordingly  acknologod  by  all  the  branches 
of  ours.  So  any  alteration  of  It  which  shall  be  suide  by  the  will  of  the 

18 

nation  substantially  declared,  will  doubtless  be  acknoleged  in  like  manner." 

The  State  Department  could  not  concede  recognition  based  only  on 


de  facto  existence  in  the  secession  crisis  of  the  Civil  War.  Secretary  of 
State  William  Seward  demanded  that  any  new  government  should  first  show  its 
political  stability  by  a constitutional  acclaim  of  the  broadest  number  of 
people.  This  was  not  necessarily  a more  legalistic  approach,  but  certainly 
a mere  demanding  criterion  for  legitimacy  in  order  to  prevent  foreign 


recognition  of  the  Confederate  States  of  America.  "The  policy  of  the  United 
States,"  Semard  wrote  to  the  American  minister  to  Peru  in  1866,  "Is  settled 
upon  the  principle  that  revolutions  in  republican  states  ought  not  to  be 
accepted  until  the  people  have  adopted  them  by  organic  law,  with  the  solemnl* 
ties  which  would  seam  sufficient  to  guarantee  their  stability  and  permanency. 
This  is  the  result  of  reflection  upon  national  trials  of  our  own." 

It  was  In  the  latter  part  of  the  nineteenth  century  that  the  State 
Uapartment  stressed  that  a new  government  had  to  acknowledge  the  obligations 
of  International  law  before  Asierican  recognition.  This  requirement  was  based 
upon  two  concepts  of  national  interest.  The  United  States  was  becoming  a 
major  world  power,  proving  the  American  republican  experiment  a striking 
success.  The  State  Department  officials,  many  of  them  lawyers  by  training, 
projected  Asierican  values  upon  foreign  societies.  Since  international  law 
was  the  product  of  Western  culture,  it  was  in  the  Asierican  interest  to  demand 
that  new  governments  adhere  to  the  values  which  affirsied  a world  order  based 
on  values  which  were  in  hansony  with  those  of  American  society.  Further, 
international  law  protected  Individual  rights,  the  sanctity  of  private  property 
and  urged  the  solemn  duty  to  honor  public  debts.  The  State  Department,  of 
course,  would  not  as  a rule  recognize  any  government  that  abrogated  its 
debts  or  infringed  on  American  foreign  business  Interests,  which  by  I900 
had  become  very  considerable  indeed.  William  Howard  Taft,  the  President  with 
a judicial  temperament,  expanded  on  Seward's  recognition  standards,  as  Seward 
had  elaborated  on  Jefferson's.  During  Taft's  administration,  a great  empha- 
sis was  placed  on  ascertaining  the  legitimacy  of  new  governments  as  judged 
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by  Anglo-American  standards  of  law. 


Woodrow  Wilson's  recognition  policy  was  not  therefore  a drastic  change 
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from  that  of  his  pradocastort.  Wilson  was  lass  businass'orlantad  than  Taft* 
but  mora  aorallstic  in  his  concarn  for  govarnaiontal  structuras  and  swthods 
of  rula.  Ha  usad  tha  policy  of  non-racognitlon  as  a political  tool  against 
foraign  ragioas  of  which  ha  disapprovad.  Tha  tast  of  his  policy  «ms  Naxieo» 
an  Imbroglio  that  frustrated  him  for  four  years.  Fully  aware  of  tha  political 
potency  of  tha  recognition  tool,  Wilson  was  quick  to  accept  tha  Provisional 
Govarnmant  of  Russia,  because  he  believed  that  it  would  be  easier  Ideologic- 
ally to  deal  with  it  in  the  war  effort  than  the  Tsarist  autocracy.  As  soon 
as  the  now  Petrograd  government  agreed  to  honor  the  obligations  of  the 
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imperial  State,  it  received  official  American  sanction  and  financial  support. 

in  the  final  analysis^, the  legalism  of  American  diplomacy  in  the 
1920's  was  in  the  national  Interest  as  policy-makers  understood  it  at  tha 
time.  The  American  government  had  gone  deeply  in  debt  to  Its  own  people  in 
order  to  finance  World  War  1.  if  the  former  allies  did  not  repay  their  loans 
to  America,  tha  repayment  of  American  war  bonds  would  have  to  come  from  tha 
taxpayers.  Since  taxation  is  a vary  unpopular  way  to  finance  govarnmant,  tha 


Republican  administrations  insisted  that  England  and  Franca  pay  their  debts, 
in  turn,  tha  Allies  could  not  pay  their  obligations  unless  Germany  paid 
reparations,  or  loishavik  Russia  agreed  to  pay  tha  enormous  debts  of  tha 


Moral  tuasion  (tha  substituta  for  physical  forca)  on  Europa,  basidas  for- 
taklnp  claiMt  against  Russia  Itself. 

Ttiara  Mas,  hOMever,  a national  Interest  greater  than  tha  debt  Issue 
Mhich  ¥Mit  Hughes'  top  priority.  That  Mas  Morld  stability  Mhich  assured  the 
peace  that  Mould  be  so  conducive  to  American  prosperity  at  home  and  the 
expansion  of  siarkets  overseas.  If  he  did  not  like  the  Conmunlsts  and  the 
socialist  experiment,  Hughes  did  not  Mant  political  disintegration  of  the 
huge  Eurasian  state.  At  the  Washington  Conference  in  1921,  he  played  the 
role  of  "Protector  of  Russia — Foe  of  Leninism."  He  put  pressure  on  the 
Japanese  to  Mithdraw  from  Siberia  and  to  accept  the  Pacific  status  quo  of 
I9I9>  He  also  supported  the  American  famina  relief  mission  to  Russia,  a 
project  headed  by  Herbert  Hoover.  On  August  19,  1921,  the  United  States 
signed  an  agroement  Mith  the  Soviet  government  (an  act  of  de  facto  recogni- 
tion) for  200  American  agents  to  distribute  $66  million  Morth  of  goods  directly 
to  the  Russian  people.  Hughes  saM  this  mission  as  good  political  propaganda 
and  an  opportunity  to  find  out  morf  about  Communist  society.  Hoover  hoped 
that  it  might  facilitate  American  economic  penetration  of  Russia.  In  any 


a 


A 


Hoover  realized  that  food  relief  Mas  good  business  for  depressed 


American  farmers 


After  the  election  of  Calvin  Coolidge  to  the  Presidency  In  his  OMn 
right  in  192k,  Hughes  turned  the  State  Department  over  to  his  good  friend, 
Frank  Kellogg.  Kellogg  fraquantly  sought  Hughes'  advica,  and  continued  the 
Russian  policy  formulated  In  1921.  By  this  time,  non- recognition  had  lost 
its  political  value  because  Soviet  Russia  had  Mon  the  recognition  of  the 
major  European  powers.  With  diplomatic  Intercourse  in  Europe,  Moscom 


acquired  credits,  loans,  and  trade.  Vat  Kellogg  refused  to  change  American 


policy  M long  as  nothing  was  to  be  gained  for  the  United  States  by  it.  ^ 
Herbert  Hoover  wes  elected  President  In  1928,  and  he  brought  to  the 
White  House  the  same  attitudes  he  had  held  es  Secretary  of  Coenarce  (1921- 
1928).  He  wes  adamently  against  dealing  with  the  godless,  private  property 
destroying  Cosmunlsts.  Before  1929,  the  United  States  could  afford  to  be 
demanding  in  its  diplomatic  relations  with  the  Soviet  Union.  It  did  not 


have  to  bow  to  the  economic  pressures  and  social  unrest  that  laede  London  and 


Paris  more  amenable  to  economic  relations  with  Russia.  This  state  of  affairs 


ended  with  the  stock  market  crash  in  the  autumn  of  1929.  Now  trade  became 


very  important  to  the  general  economic  scene,  and  some  believed  that  Washing' 
ton  could  no  longer  afford  diplomatic  luxuries.  New  pressures  from  business' 


men  were  put  on  the  White  House  to  recognize  Soviet  Russia  In  the  hope  of 

stlsNilatlng  profitable  trade.  Hoover  would  not  yield.  He  conducted  foreign 

affairs  with  the  same  lofty  principles  with  which  he  handled  domestic  problems 

Hllltary  concerns  compounded  the  Soviet  recognition  dilemma  for  Washing- 
« 

ton.  In  1931  Japan  invaded  Hanchurla,  and  converted  it  into  a Japanese  puppet 


state  called  Manchukuo.  More  than  economic  matters,  this  act  of  aggression 


deeply  affected  Secretary  of  State  Henry  L.  Stimson.  To  Stlmson,  the  crisis 
caiM  at  a bad  time  for  the  United  States  to  deal  properly  with  It.  He  and 


Hoover  grew  further  apart  as  the  President  refused  to  divert  either  his 


attention  or  national  resources  away  from  domestic  problems.  Stimson's 


s to  raise  enough  objection  to  the  Hanchurian  crisis  to  show  the 


world  that  the  United  States  continued  to  defend  peace  and  world  order,  yet 
not  protest  enough  to  alienate  Japanese  diplosiats  or  embarrass  the  civilian 


government  in  Tokyo  In  Its  apparent  Internal  power  struggle  with  the  military 
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Discussion  and  conciliation  failed  to  deter  the  Japanese  encroachments  upon 
China.  Stimson  favored  a more  forceful  American  policy,  but  Hoover  refused 
to  consider  any  economic  sanctions  against  Japan.  A naval  show  of  power  was 
absolutely  out  of  the  question.  So  Hoover  relied  on  the  cheapest  weapon  he 
had:  moral  suasion  and  public  opinion  against  Japan.  VIhen  Japanese  troops 

attacked  Shanghai,  Stimson  was  near  despair. 

Hoover's  policy  was  non-recognl tion  of  the  new  state  of  Hanchukuo,  a 
feable  denial  of  a fact  that  had  been  made  true  by  bayonets.  Stimson  was  sure 
that  this  approach  would  be  no  deterrent  to  future  Japanese  actions.  It  was 
during  this  crisis  in  Asia  that  the  Secretary  began  to  realize  the  diplomatic 
Importance  of  the  Soviet  Union,  the  only  power  in  Asia  that  could  check 
Japanese  expansion.  In  Geneva  during  the  spring  of  1932,  Stimson  met  Karl 
Radek,  an  important  figure  In  the  Communist  Politburo.  He  told  Radek  that 
no  matter  how  desirable  Soviet-American  relations  might  be  American  public 
opinion  would  not  support  the  recognition  of  the  Soviet  Union  unless  Moscow 
made  some  ideological  concessions  to  the  United  States. 

Officially,  however,  Stimson  continued  the  old  policy  vis-a-vis  the 
Kremlin.  In  a letter  to  Senator  William  E.  Borah  on  September  8,  1932,  he 
explained  that  the  American  policy  In  Asia  was  based  on  the  defense  of  the 
integrity  of  international  obligations,  the  "good  faith  and  sacredness  of 
keeping  International  promises,"  and  mobilizing  world  public  opinion  against 
the  Japanese.  To  recognize  Soviet  Russia  at  this  time,  he  argued,  would  be 
to  weaken  American  moral  suasion  on  Tokyo.  Perhaps  Stimson  was  caught  in 
the  dilemma  of  legalism  versus  world  power  politics.  Or  maybe  as  Secretary 
of  State  he  had  to  adhere  to  policies  that  he  personally  disapproved.  But 
behind  the  scenes,  he  was  working  hard  to  change  Hoover's  generally  pacifist 
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policy.  On  January  9,  I933»  with  the  graatest  raluctanca  on  Hoovar's  part, 
Stinson  nat  with  Prasidant-alact  Roosavalt  at  Hyda  Park.  Thay  discussad  tha 
Aslan  situation,  anong  othar  things,  for  six  hours.  Thay  nat  again  In  Wash- 
ington tan  days  latar.  Stinson  fait  raassurad  that  Roosavalt  and  his  Sacra- 
tary  of  Stata,  Cordall  Hull,  i^ld  taka  a strongar  stand  toward  Japan  than 
had  Hoovar.  Undar  FDR,  Stinson  fait  that  both  tha  flaat  bul Id-up  and  tha 
racognitlon  of  tha  Sovlat  Union  wara  tha  raallzatlon  of  his  own  foraign 
pollcy.^^ 

Tha  Wagotlatlons  of  Racognitlon 

Tha  Roosavalt-LItvinov  Accords  wara  tha  culninatlon  of  nina  months  of 
sacret  nagotlatlons  through  various  unofficial  channals.  Ona  of  tha  ranawad 
Soviet  faalars  for  racognitlon  cana  at  Tokyo  In  Fabruary  1933*  Tha  Sovlat 
Military  Attacha  told  his  Amor lean  countarpart  that  thara  was  a naad  for 
frl€nd}y  Sovlat -Anar I can  relations  In  tha  face  of  tha  JoponoMo  throat  to 
Russia's  far-aastern  provinces  and  American  Intarasts  In  China.  Ha  said 
that  whila  tha  Kranlln  still  refused  to  pay  tha  American  claims  against  It, 
it  would  be  willing  "to  arrange  something  that  would  be  tha  equivalent  of 
paying  tha  debts."  Five  months  later,  William  C.  Bullitt,  FDR's  personal 
advisor  on  Russian  affairs,  mat  twice  with  Maxim  Litvinov,  tha  Soviet 
Commissar  for  FoaatDn  Affairs,  in  London  during  tha  Economic  Confaranca. 

Tha  Commissar  agreed  that  ha  would  accept  an  ant  I -propaganda  condition  for 
Amor  lean  recognition  as  long  as  it  was  a bilateral  agraament.  Litvinov  also 
gave  Bullitt  tha  impression  that  Moscow  could  spend  $50  million  a yoar  in 
gold  for  American  goods  if  normal  diplomatic  intercourse  wara  established.^^ 

From  his  first  day  in  office.  Secretary  of  Stata  Hull  received  delega- 
tions and  petitions  both  for  and  against  recognition  of  Moscow.  Religious, 
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labor,  and  patriotic  associations  were  still  against  any  detente  with 
the  Comnunlsts.  Business  leaders  and  political  liberals  strongly  advo- 
cated recognition  for  their  own  variety  of  interests.  Hull,  too,  and 
another  Presidential  advisor,  Columbia  professor  Raymond  Holey,  met  with 
Litvinov  in  London.  In  September,  Hull  made  his  off leal  recommendation 
to  Roosevelt  to  grant  diplomatic  re«:ognitlon  to  the  Soviets,  but  with 
some  conditions  which  the  Kremlin  had  to  accept  as  a quid  pro  quo  for 
recognition. 

Roosevelt  himself  probably  favored  recognition  from  the  beginning  of 
his  administration.  His  problem  was  how  to  do  It  in  a way  that  would  win 
genuine  Soviet  friendship  without  alienating  American  public  opinion, 
particularly  the  anti-Russian  lobbies  on  Capitol  Hill.  For  a while,  he 
let  the  State  Department  handle  the  issue,  even  though  he  did  not  fully 
trust  the  Judgment  of  striped-pants  diplomats  and  career  bureaucrats. 

Then  as  he  began  to  grow  Impatient,  FOR  used  his  own  personnel  to  explore 
private  channels.  In  August  Henry  Morganthau  of  the  Farm  Credit  Admini- 
stration informed  the  President  that  Amtorg,  the  American  chartered 
Soviet  trading  organization  in  New  York,  wanted  to  buy  $75  million  of 
raw  materials.  To  Increase  business  and  farm  pressure  for  recognition, 

FDR  held  up  the  Rmconst ruction  Finance  Corporation  negotiations  with 
Amtorg  on  a cotton  deal.  He  told  Norganthau  to  put  a $*00  million  ceiling 
on  American  sales  to  Russia,  half  machinery  and  half  raw  materials,  with 

a 9 1 

a 151  to  201  down  payment. 

Meanwhile,  the  State  Department  tried  to  caution  the  White  House  on 
the  risks  involved  in  dealing  with  the  Soviets.  The  Chief  of  the  Divi- 

\ slon  of  East  European  Affairs,  Robert  F.  Kelley,  outlined  for  FDR  the 

t 

. technical  problems  of  recognizing  the  Soviet  Union  after  sixteen  years. 
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He  Marned  that  recognition  by  itself  would  not  aaan  friendly  relations 
and  trade  unless  three  najor  points  of  conflict  were  ellainated  before- 
hand. These  were  Hoscow's  relationship  to  ConMunist  Party  activities  In 
the  United  States,  the  Soviet  repudiation  of  debts  end  the  confiscation 
of  Anericen  property,  end  the  almost  irreconcilable  differences  between 
the  two  economic  and  social  structures.  Kelley  listed  exactly  whet  the 
Soviet  debt  was  to  the  United  States:  $192  million  to  the  AsMrlcen  govern- 

ment owed  by  the  Provisional  Government,  $86  million  worth  of  Tsarist  end 
Provisional  Government  obligations  to  American  citizens,  end  $336  million 
worth  of  American-owned  property  confiscated  by  the  Bolsheviks  In  I9I8. 

He  further  observed  that  it  was  in  the  national  interest  to  make  the 
Kremlin  acknowledge  these  obligations  In  order  to  protect  American  inter- 
ests abroad  and  to  eliminate  a barrier  to  trade.  These  debts,  Kelley 
advised,  should  be  settled  before  recognition,  since  neither  London  nor 
Paris  had  been  able  to  make  the  Soviets  pay  after  Moscow  had  won  racog- 
nltion  from  them.  Finally,  he  pointed  out  the  legal  complications  that 
would  arisa  concarning  Russian  property  rights  in  the  United  States  that 

had  remained  untouched  by  the  State  Department  because  of  non- recognition 

32 

of  the  Soviet  government. 

On  October  5,  Hull  forwarded  to  the  President  two  further  memoranda 
on  the  subject.  Assistant  Secretary  of  State  Walton  Moore  made  several 
observations.  He  personally  approved  of  recognition  without  delay,  pro- 
vided that  Moscow  made  a promise  not  to  Interfere  in  Internal  American 
affairs.  Ha  than  pointed  out  that  after  the  Soviets  gained  recognition, 
which  they  dearly  wanted,  they  would  be  much  more  difficult  to  deal  with. 
Therefore,  Moore  recommended  that  there  be  a comprahensiva  agraamant  be 
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b*tw«*n  th«  United  States  and  the  Soviet  Union  before  the  President  granted 
official  recognition  that  could  be  formalized  in  a treaty  later.  The 
topics  of  such  an  agreement  would  be  Communist  subversion,  rights  of 
American  citizens  in  Russia,  claims  of  American  citizens  for  Russian  bonds 
and  property  damages,  and  the  Soviet  counter-claims  against  the  United 
States.  Unconditional  recognition,  he  warned,  would  be  of  no  advantage 
to  the  United  States  and  would  only  arouse  hostile  American  public  opinion. 
Hoore  also  observed  that  legally  recognition  of  Moscow  was  not  revocable 
and  was  retroactive  to  I9I7  unless  otherwise  stated. 

The  second  memorandum  was  by  Bullitt,  whose  official  title  was  Special 
Assistant  to  the  Secretary  of  State.  Bullitt  agreed  with  Moore's  conclu- 
sions. He  warned  that  before  recognition  the  Soviets  would  be  willing 
to  negotiate;  but  after  they  got  what  they  wanted,  they  would  make  few 
concessions.  So  he  recommended  that  "formal  recognition  should  not  be 
accorded  except  as  the  final  act  of  an  agreement  covering  a number  of 
questions  in  dispute."  These  questions  were  the  same  as  Moore's  topics, 
with  the  added  suggestion  that  the  recognition  take  effect  only  from  the 

•ih 

date  of  proclamation  and  not  be  retroactive. 

Roosevelt  decided  to  send  a feeler  to  Soviet  President  Kalinin 
through  Boris  E.  Skvirsky  of  Amtorg.  Bullitt  talked  with  Skvirsky  while 
he  was  negotiating  trade  loans  with  Morganthau.  Bullitt  showed  Skvirsky 
the  proposed  draft  of  a letter  from  Roosevelt  to  Kalinin  and  asked  him 
whether  the  Kremlin  would  accept  FDR's  Invitation  to  send  a representa- 
tive to  Washington  to  discuss  recognition.  A few  days  later  Skvirsky 
showed  Bullitt  a proposed  response  to  Roosevelt's  letter,  and  asked 
whether  It  would  be  acceptable  to  the  American  President.  Bullitt  said 
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it  lAuld,  and  he  then  pulled  out  the  official  letter  froe  FOO.  Skvirsky 
liuMdletely  pulled  out  the  official  response  fro*  Kalinin.  The  nan  who 
«ould  cosw  to  Washington  would  be  none  other  than  Litvinov  hiieself.^^ 

Two  days  before  Litvinov's  arrival  in  Washington,  FOR  mat  with  Hull, 

Bullitt,  Horganthau,  end  Under-Secretary  of  State  William  Phillips  to  out- 
line negotiations  with  the  Soviet  Commissar.  They  agreed  that  the  two  most 
important  issues  were  propaganda  end  freedom  of  religion  for  Americans  In 
Russia.  Hull  personally  met  Litvinov  at  the  railroad  station  on  Hoveaber  6. 

From  the  beginning  the  Commissar  was  uncooperative.  He  said  he  had  ex- 
pected American  recognition  first,  with  negotiations  to  follow.  Hull 
adsured  him  that  without  prior  agreements  there  would  be  none.  Then  Lit- 
vinov rejected  the  State  Department's  prepared  draft  on  domestic  non- 
interference. He  also  opposed  Hull's  insistence  on  a religious  guarantee. 

By  Hovamber  9,  Bullitt  and  Phillips  felt  that  the  only  way  to  save  the 
talks  was  to  shift  them  to  the  White  House. 

Roosevelt  and  Litvinov  had  gotten  along  well  at  a luncheon  at  the 
White  House  On  November  8.  Speaking  fluent  English,  the  Commissar  chattedt' 
pleasantly  with  the  President.  Showing  that  he  knew  his  adversaries 

I'l 

better  than  they  knew  him,  Litvinov  produced  sosie  booklets  of  new  Russian 
stamps  to  give  to  the  philatelist  President.  On  November  10  and  12, 

Roosevelt  met  with  Litvinov  again.  The  Hyde  Park  squire  turned  on  his 
famous  charm,  apparently  believing  that  ha  could  braak  the  Commissar  down 
by  laughing  and  smiling.  Gradually,  Litvinov  relented  on  some  Issues,  as 
long  as  any  agreements  reached  were  reciprocal.  Roosevelt  presented  the 
final  drafts  of  the  accords  to  him  In  his  study  after  the  annual  cabinet 
dinner,  and  Litvinov  signed  reluctantly. 
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The  Accords  were  the  results  of  hard  bargaining,  and  the  State  Depart- 
nent  did  not  get  all  that  It  had  ««anted.  It  had  strongly  urged  the  Presi- 
dent to  settle  the  debt  question  before  recognition.  To  have  a fixed  alM, 
however,  would  have  taken  too  long  to  be  worth  FDR's  valuable  personal 
supervision,  so  the  White  House  was  satisfied  with  the  "gentleman's  agree- 
ment" to  place  the  figure  between  $75  million  and  $150  million.  Roosevelt 
was  confidant  that  Moscow  would  pay  the  latter  sum.  Litvinov  had  agreed 
to  drop  the  Soviet  claim  against  the  United  States  for  Its  military  expedi- 
tion In  Siberia  during  the  Russian  civil  war  after  Hull  and  Phillips  pro- 
duced files  to  show  him  that  the  American  Intent  was  directed  against 
Japan,  not  the  Soviets*.  In  addition,  Litvinov  had  assigned  various 
Soviet  claims  to  assets  and  bank  accounts  In  the  United  States  to  the 
American  Covernment.  Exactly  what  was  Included  In  this  assignment  no  one 
was  sure,  or  even  cared  to  define  outside  of  one  specific  asset  named 
(the  American  debt  to  the  Russian  Volunteer  Fleet  for  the  confiscation 
of  some  ships  In  World  War  I).  All  in  all,  both  Roosevelt  and  Litvinov 
appeared  satisfied  with  the  results  of  their  bargaining.  ^ Neither 
Roosevelt  nor  Litvinov  had  wanted  prolonged  negotiations  In  the  autumn 
of  I933«  The  whole  point  of  the  conversations  was  to  emphasize  the 
friendliness  and  common  Interests  between  the  United  States  and  the 
Soviet  Union,  not  their  differences.  When  FDR  touched  upon  a subject 
which  Litvinov  refused  to  concede,  he  backed  off.  The  purpose  of  the 
Accords  was  to  be  broad  enough  to  solve  only  the  most  fundamental  conflicts 
and  leave  the  details  for  future  handling.  Friendship  was  the  key  word, 
and  neither  FDR  nor  the  Commissar  wanted  to  make  their  deep-seated  dif- 
ferences of  opinion  known  to  the  public. 


Roo««vttlt  Mittsd  to  rocognizo  th«  Sovlot  Union  for  Aoorlcan  politi- 
cal bonofits.  Rooaovalt'a  top  priorities.  Ilka  those  of  his  prorfocossor, 
Mara  Uoaestlc  econoalc  rooovory  and  Morld  poaca.  Roosovalt's  dllonsa  IMS 
that  ha  could  not  have  both  a vigorous  doaastlc  prograo  and  an  active 
foreign  policy.  At  heart,  FDA  Mas  a Wilsonian  Mho  bollovod  In  collective 
security.  Dut  In  foreign  affairs,  ha  could  go  no  further  than  public 
opinion  carried  hin  Mithout  risking  Mavoring  support  for  certain  Nom  Daal 
prograM.  Much  of  his  support  for  the  Nom  Deal  cane  fron  nan  Mho  More 


isolationist  in  their  vIoms  of  international  relations;  PDA  had  to  rospoct 
their  sens! tl vitas  in  order  to  Min  their  approval  for  his  deaastlc  rofons 
progran.  For  enaapla,  early  In  his  administration,  Aoosovalt  told  Dritlsh 
PriM  NInistor  Aaoaay  NacOenold  and  French  Praniar  Edouard  Harriot  that 
he  supported  taking  coordinated  Maasuras  against  any  agraad-upon  aggressor 
nation.  No  sent  a bill  to  the  Senate  that  Mould  put  an  soharjn  on  AMrican- 
nade  arm  to  any  nation  doclarod  to  be  an  aggossor  by  the  President. 

Senator  HI rm  Johnson  had  the  bill  ananded  so  as  to  put  an  onbargo  on  all 
belligerents,  which  would  defeat  the  purpose  of  the  bill  as  a tool  of 
colloctive  security.  Aathar  than  allow  a bitter  debate  on  foreign  policy' 
while  Hew  Deal  bills  were  pending,  FDA  abandoned  his  idea. 

Yet,  Aoosevelt  was  deeply  concerned  about  the  international  situa- 
tion in  1933.  Adolf  Hitler  had  com  to  power  In  Germny  on  the  proulse  to 
restore  Sermn  power  and  destroy  the  peace  of  Versailles.  Japanese  troops 
were  defeating  Chinme  forces  on  the  Asian  mlnland.  World  trade 
languished  as  people  all  over  the  world  felt  the  pains  of  eeenaalc 
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depression.  In  this  etmosphere  of  unrest  end  despair,  Roosevelt  looked 
for  cheap  ¥iays  for  the  United  States  to  Influence  events  without  beco«lng 
directly  Involved.  Diplomatic  rapproachement  with  Soviet  Russia  was  such 


a move.  Through  friendly  relations  with  the  Kremlin,  FOR  hoped  to  pro- 
mote profitable  trade  for  American  manufacturers  and  fanaers  and  caution 
both  Berlin  and  Tokyo  against  rash  adventurism. 

Even  without  recognition,  the  Soviet  Union  had  been  carrying  on  some 
trade  with  American  firms  since  1920.  In  192k  Moscow  opened  a branch  of 
its  London-based  commercial  company,  Arcos,  In  New  York  City.  The  same 
year  Amtorg,  a dummy  stock  company  owned  by  the  Soviet  governiaent,  began 
business  In  the  United  States.  By  1925  the  United  States  was  the  priiaary 
exporter  of  goods  to  Russia,  and  remained  so  until  Soviet  trade  relations 
improved  with  Germany.  During  the  I920's,  American  firms  sold  five  times 
as  much  goods  to  Russia  as  they  bought,  in  1930,  the  peak  year  for 
Soviet-American  trade,  the  United  States  exported  $11%. A million  to 
the  Soviet  Union  and  imported  only  $2A.A  million  »«rth  of  goods.  By 
1932  the 'import-export  figures  had  dropped  drastically  to  $12.5  million 
and  $9.1  million,  respectively.^ 

Many  American  businessmen  hoped  to  restore,  even  expand,  the  lucra- 
tive Russian  trade  when  Washington  recognized  the  Soviet  government, 
which  controlled  all  Russian  trade  as*well  as  industry  and  agriculture. 
Depertment  of  State  officials  warned  inquiring  businessmen  that  recogni- 
tion might  have  little  or  no  effect  on  trade,  because  trade  flow  ultimately 
rested  upon  credits,  sanctity  of  contracts,  and  commitment  to  past  and 


futwr«  obllgatiOM.  IndMd.  fall  In  Sovlat'AMrlcan  trtdm  waa 
not  duo  to  Sovlot  dlploMitic  prassura*  but  to  tba  affacta  of  ttw  firat 
FIva  Yaar  Flan,  whan  Hoacow  could  not  afford  to  pay  for  larga  aanunta 
laporta  uilaaa  It  could  gat  ganaroua  cradita  abroad.  All  Sovlat  laporta 
fall  froai  $5(0  allllon  In  1931  to  $179  Million  two  yaara  latar.  Yat,  In 
thia  parlod  tha  fact  raMalnad  that  89>7t  of  all  Sovlat  laporta  wara  capital 
gooda  and  tha  Unitad  Stataa  waa  In  a dapraaalon  partly  bacauaa  Induatry 
had  ovar~producad  aany  of  tha  kinda  of  aatarlala  that  Ruaala  ao  daapar- 


ataly  naadad. 

Raatoratlon  of  tra(a  waa  an  laportant  raaaon  for  Aooaavalt'a  racog- 
nitlon  of  Sovlat  Ruaala,  aapaclally  In  taraa  of  building  favorabla  public 
opinion  and  tha  gratitude  of  otharwiaa  politically  hoatilo  bualnaaaaan, 
but  It  waa  not  tha  aoat  laportant  ona  In  FDR* a aind.  Ha  hoped  that  tha 
attitudoa  craatad  during  recognition  nagotlationa  would  load  to  friendly 
ralationa  and  eventual  dlploMatic  cooperation,  particularly  in  Aaia. 

ThIa  la  why  Rooaavalt  did  not  wont  to  aaoa  obatinata  in  front  of  Litvinov 
or  Inaiatont  On  Ironclad  agraamanta.  If  good  ralationa  could  ba  aatair 
liahod  by  friandohip,  than  Hoacow  would  adhara  to  tha  lapllcit  aaaning 
of  any  vaguely  written  accord.  Tha  purpoaa,  however,  for  tha  accorda 
waa  More  coamatic  than  aubatantlva.  It  was  to  suggest  the  possible  threat 
of  Sovlat-Aaarlcan  cooperation  against  Japan  in  Asia.  Rut  FDR  refused 
to  ccaalt  tha  Unitad  States  to  any  action  that  would  lose  tha  support 
of  the  isolationists  on  Capitol  Hill.  In  June,  ha  diverted  $238  Million 
froM  tha  National  Recovery  Administration  for  naval  araaasnta,  but  ho 
flatly  refused  Litvinov's  proposal  of  an  Anerican-Soviat-Japanasa  or 
AsMrlcan-Sovlat-Chinasa  non>anresslon  pact.  Tha  bast  ha  could  hope 
for  was  that  Aaerican  recognition  of  Soviet  Russia  would  give  It  a moral 


#or«t  th«  Prasidant  had  littia  concarn  for  tha  precisa  twrding  of  the 
Roosavalt- Litvinov  Accords  as  long  as  thay  appaarad  to  ba  a solution  to 
outstanding  problesis  in  tha  eyas  of  tha  Amarican  public  and  had  the  desired 
effect  on  Tokyo. 


Tha  Soviet  Perspactive 


To  understand  more  fully  tha  meaning  and  the  significance  of  the 
Roosevelt- Litvinov  Accords,  it  Is  necessary  to  review  briefly  Soviet  eco- 
nomic and  foreign  policy.  The  First  World  War  destroyed  Russian  political 
order  more  thoroughly  than  any  other  nation  involved  in  it.  When  the 
people  of  Petrograd  overthrew  the  autocracy  in  March  1917,  tha  Tsar  and 
the  centuriesteld  aristocracy  were  totally  discredited  In  the  eyes  of  the 
oppressed  Russian  people.  The  Provisional  Government  that  replaced  the 
Romanov  Dynasty  was  aptly  named,  for  it  was  temporary  in  every  sense.  Un- 
prepared to  assume  power  and  lacking  any  constitutional  authority,  it  had 
difficulty  even  maintaining  order  in  Its  own  capital.  Military  defeat 
was  as  bitter  under  republican  rule  as  Tsarist,  and  hunger  had  no  politics 
When  Alexander  Kerensky  failed  to  provide  effective  leadership  in  coping 
with  social  disintegration,  Lenin's  Bolsheviks  seized  power  In  the  name 
of  the  Soviets,  the  organizations  of  workers,  soldiers,  and  peasants  that 


had  exercised  co-authority  with  the  Provisional  Government. 

The  Russia  of  1917  was  a bankrupt,  defeated,  humiliated,  disorganized 
and  nearly  dismembered  state.  Its  foreign  debt  was  enormous.  From  1895 
to  191^,  the  Russian  foreign  debt  had  grown  from  1,733,000,000  to 
b, 229,000,000  rubles.  Most  of  this  was  In  the  form  of  state  and  private 
loans  for  rapid  Industrialization.  Then  cama  the  great  European  war  In 
I9lb.  Russia's  allies  heavily  subsidized  the  Russian  war  effort  so  that 


seven  million  Russians  would  dia  rather  than  Englishman  or  Frenchman 


26 


Russia's  foraign  dabt  Jumpad  froa  four  billion  rublos  In  1914  to  ovor 
thirtaan  billion  by  I9I7«  ^ 

Lanin  actad  swiftly  to  aasa  tha  financial  chaos.  In  Oacaabar,  1917* 
tha  Rolshavlk-doainatad  Soviets  national ixad  all  banking  houses  In  tha 
country.  Troops  aaptlad  vaults,  taking  all  bank  assats  and  private  valu* 
abias.  Tha  following  January  28,  1918*  tha  Soviets  repudiated  tha  antira 
Russian  public  debt.  All  foraign  loans  ware  unconditionally  annul  lad.  Tha 
countries  most  seriously  damaged  by  this  ware  Croat  Iritain  and  Franca. 
London  had  supplied  Russia  over  five  billion  rubles  during  tha  war,  and 
Englishmen  held  22.64  of  the  private  foreign  investments  in  Russia. 

Paris  had  contributed  nearly  a billion  and  a half  rubles  to  tha  war  effort, 
and  Frenchmen  owned  32.64  (732  million  rubles)  of  the  private  debt.  This 
was  of  little  importance  to  Lenin.  The  building  of  the  socialist  order 
did  not  include  capitalist  and  Imperialist  obligations,  especial ly  ones 
that  ha  had  not  made. 

After  banking,  the  next  major  section  of  the  economy  that  tha  Soviets 
nationalized  was  foreign  trade.  The  economic  crisis,  howavar,  grew  worse 
In  1918  because  of  the  harsh  terms  of  the  Treaty  of  Srest-Lltovsk  with 
tha  Central  Powers  and  doaiastic  disorder.  On  June  28,  1918,  tha  Soviets 
nationalized  all  industries  that  had  a capitalization  of  over  one  million 
rubles.  This  did  not  mean  that  the  goverraaent  directly  conflscatad  tha 
property  of  tha  managers.  That  had  already  happened  shortly  after  the 
October  Revolution  when  workers  took  over  their  plants  aed  farmers  seized 
the  fields.  Few  labor  councils,  however,  ware  as  organized  and  as  effl* 
dent  as  tha  Petrograd  metal  workers,  tha  vanguard  of  the  Russian  workers, 
and  many  simply  looted  their  factories.  Chaos  was  Intolerable  to  Lanin, 


who  wanted  a disciplined  social  order  to  carry  out  the  premises  of 


Marxist  coMunlsM.  At  firsts  tha  Sovlat  national Izatlona  Mara  considarod 
punitiva  against  capitalists  who  would  not  cooparata  with  tha  naw  raglma. 

By  Juna.  howavar,  tha  natura  of  confiscation  changad  to  "a  systasi  of 
plannad  nationalization."  So  complata  fraadosi  for  tha  prolatarlat  lastad 
only  six  Months;  workars  subjactad  to  tha  Injusticas  of  bourgaols  managars 
now  bacasia  the  workars  for  oppress  I va  conslsars. 

Interestingly  enough,  AMsrlcan*ownad  property  In  Russia  was  not 
legally  nationalized  early  In  I9I8.  Moscow  hoped  that  Awsrlcan  factories 
would  continue  to  produce  goods  as  before.  The  affect  was  all  tha  same: 
American  firms  were  frightened  and  their  personnel  refused  to  cooperate 
with  the  Soviets,  so  the  government  eventually  took  control  of  all  American 
interests.  Singer  Manufacturing  lost  over  $38  million;  International 
Harvester,  nearly  $41  million;  and  Vacuum  Oil  Co.,  over  $1.5  million. 

Much  of  tha  over  $100  million  worth  of  Aissrican  Industrial  property  lost 
was  through  the  ownership  of  confiscated  Russian  subsidiaries.  The  larg- 
est category  of  American  property  lost,  however,  was  in  banking  assets. 

The  Soviet  government  confiscated  $209,825,348.82  worth  of  deposits  belong- 
ing to  Aiserican  bank  branches  in  Russia.  The  largest  losses  were  claimed 
by  National  City  Bank  for  $I80  million  and  Guaranty  Trust  for  $1.7  million. 
New  York  Life  Insurance  claimed  a loss  of  |$67  million  and  the  Equitable 
Life  Assurance  Society,  $10,000.  All  totalled,  the  American  claim  against 
the  Soviet  Union  for  sequestered  property  of  damages  amounted  to  a prin- 
ciple of  $336,691,771.03. 

Besides  the  private  debt,  the  American  government  had  a claim  of 
$187  million  for  war  loans  to  the  Kerensky  Government.  Of  this,  $125 
million  was  transferred  to  the  Russian  Ministry  of  Finance  In  Fetrograd, 


mi  $42  ail  I Ion  mm  spont  In  tho  Unlto4  StotM  iMior  tiM  Mpotvltlon  of 
lorls  Mtlaotyov,  tho  Provisional  6ovornMnt*s  PobMOOtfor  to  PmtIco,  m 
his  Flnonclol  Attocho,  Sorpo  Ughot.  Mmn  tho  Koronshp  rogioo  foil  In 
Octobor  of  1917*  WMhIngton  dsoonPoA  thot  tho  Sovlots  honor  this  4ohCt 


allies.  Tho  Sovlots  rofusod  to  honor  this  doht  for  tMO  rt 


First 


os  o Mttor  of  prlnclplo*  Lonin  rofusod  to  poy  for  tho  loporlollstlc  Mor 


thot  ho  hod  so  bittorly  opposod.  Also,  If  ho  hod  roeogolsod  tho  Aoorlcon 


Mhich  Mos  consldorobly  grMtor  then  tho  Asarlcon.  Sooondly,  iokhootyov 


they  hod  used  the  Aoorlcon  loons  to  old  White  orolM  In  Russlo  during  the 
civil  Msr.  Lenin,  of  course,  would  not  ropoy  tho  United  StotM  for  goods 
thot  wont  to  his  onenlos  In  tho  field. 


Tho  wor  loons,  confiscotlon  of  Aoorlcon  privoto  property,  tho  Conou 
nist  hostility  to  copitollsn  were  the  mojor  rMsons  why  tho  United  StotM 
refused  to  recognize  the  Soviet  Union.  In  1919,  only  tho  Control  Powers, 
who  hod  forced  tho  nllltorlly  dofootod  Sovlots  to  sign  o huol listing 
pooco  os  tho  price  of  iMvIng  the  war,  hod  recognized  tho  Hmcow  rogioo. 
Froo  1920  to  1921  0 series  of  Aussie's  neighbors  recognized  tho  Soviets 
os  o Mttor  of  dIploMtic  necessity,  but  the  Mjor  powers  refused’  to  do 
so.  On  Norch  1.4,  I923i  however,  British  PrlM  Minister  Aosooy  MocOonold 


int  with  tho  Kremlin  thot  connected  the  debt  sottItMnt 


with  o trode  orrongeoent.  This  constituted  de  focto  recognition,  followed 
by  do  Jure  recognition  on  Februory  I,  192b.  Thot  sene  yeor,  Nmcow  wos 
diploMtlcolly  ocknowledged  by  Fronce,  Conodo,  Itoly,  Norway,  DonMrk, 
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Ci«choslavakla,  Swd«n,  6rMC«,  China,  Arabian  Saudlan  Klngdaa,  and  Mexico. 


1 


i 

I 

1 

i 

i 


i 
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Trada  mos  tha  avanua  to  dIploMcy,  and  aany  countrlas  recovaring  from  the 

! 

economic  shocks  of  tha  world  war  could  not  afford  to  Ignore  Russian  trade, 
no  matter  the  color  of  lolshavlk  politics. 

What  politicians  In  London,  Paris,  and  Berlin  understood  In  the  I920's 
that  apparently  Hoover  and  Hughes  did  not  was  tha  close  relationship  between 
Russian  debts  and  Soviet  trade.  Moscow  would  agree  to  acknowledge  her  obli- 
gation to  pay  certain  debts  if  it  could  get  generous  credits  or  loans  for 
trade.  The  percentage  of  interest  on  these  trade  contracts  would  be  slightly 
higher  than  normal  to  pay  the  pre-1917  Russian  debts.  In  other  words,  the 
Kremlin  paid  old  obligations  in  proportion  to  the  lucrativeness  of  trade 
with  a country.  As  long  as  the  United  States  refused  to  grant  diplomatic 
recognition  and  denied  the  Soviets  long-term  trading  credits,  Moscow  re-  | 

fused  to  honor  old  obligations.  Indeed,  it  was  virtually  Impossible  for  j 

Moscow  to  pay  any  foreign  debts  unless  it  was  connected  with  trade  credits  | 

because  of  the  underdeveloped  Russian  economy.  It  should  also  be  pointed  ^ 


out  that  before  World  War  II,  the  Soviet  Union  never  defaulted  on  an  obli-  ^ 


: j gation  which  the  Conmunists  themselves  contracted  abroad, 

i Soviet  trade  representatives  in  America  did  try  to  settle  accounts 

with  private  firms  in  order  to  restore  trade  with  Russia.  In  1927  they 
r tried  to  reach  an  agreement  with  National  City  Bank,,J.P.  Morgan  S Co., 

£■'■  and  Guaranty  Trust  Company,  which  together  maintained  a claim  against 

r‘ 

Moscow  for  $91  million.  Charles  E.  Mitchell,  the  President  of  National 
r:  City  Bank,  negotiated  with  Soviet  agents  in  Paris,  but  he  refused  to 


promise  long-term  trade  credits  before  the  Soviets  began  repayment  of  debts. 
That  ended  the  talks.  American  manufacturers,  on  the  other  hand,  were 


more  anxious  than  tha  banks  to  do  businass  with  tha  Russians.  Standard  Oil 


of  Naw  York  bagan  oil  purchasas  fro«  tha  Soviats  in  i92k.  in  1928  Ganarai 
Eiactric  grantad  Aatorg  a fiva-yaar,  $26  million  trada  cradit.  A yaar  Idtar* 
Hanry  Ford  contractad  to  build  a factory  in  Nizhni -Novgorod.  If  tha  Da- 
partmant  of  Stata  wantad  tha  Soviats  to  rapay  govarnmant  loans.  It  had  to 
ba  praparad  to  offar  tha  Kraal  in  at  iaast  a cradit  agraaaient.  if  not  a loan. 


Soviat  Russia  wantad  racognition  from  tha  Unitad  Statas  in  1933  for 


many  of  tha  same  raasons  that  Roosavalt  wanted  to  grant  it.  Trada  was  one 
important  factor.  America  was  in  a depression  and  needed  to  sail  surplus 
goods  abroad,  and  Russia  was  beginning  her  second  Five  Yaar  Plan  and  sorely 
needed  both  machinery  and  foodstuffs.  Trada,  however,  was  not  as  important 
as  tha  need  for  peace.  Roosavalt  wanted  to  handle  tha  American  economic 
crisis  with  domestic  relief  and  reform  and  not  make  tha  success  of  his 


Naw  Deal  dapandant  on  tha  uncertainties  of  world  conditions.  Tha  Presi- 
dent also  did  not  want  to  divert  time,  energy,  or  resources  from  tha  Naw 
Deal  to  prolonged  foreign  intrigues  and  expansive  military  armaments. 

Joseph  Stalin  also  needed  peace.  Ha  had  created  a social  civil  war  batwaan 
city  workars  and  rural  peasants  during  tha  first  Five  Yaar  Plan.  Ha 
needed  peace  In  order  to  build  up  Russian  Industry  to  tha  point  where  tha 
nation  couM  compata  successfully  in  tha  ideological ly  anticipated  world 
war  with  Imperialism.  Lika  tha  Unitad  Statas,  tha  great  energies  of 
Russia  ware  diverted  inwardly.  Both  nations  required  peace  and  world  sta- 
bility to  work  out  their  domestic  problems. 

The  greatest  threat  to  Soviet  security  in  1933  cams  from  Japan. 
Japanese  field  commanders  had  invaded  Nanchuria  and  encroached  upon  the 
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Amur  River.  Foreign  Affairs  Conmissar  Litvinov's  subsequent  offer  for  a 
non-aggression  pact  with  Japan  was  rebuffed.  There  was  a great  fear  in 
Moscow  in  1932  and  1933  of  a war  with  Japan,  a repeat  of  the  1994-1905  war 
except  it  would  probably  be  fought  in  Siberia  instead  of  China.  It  was 
obvious  from  the  way  that  the  League  of  Nations  handled  the  Manchurian 
affiar  that  neither  London  nor  Paris  wanted  a diplomatic  confrontation  with 
Tokyo.  In  the  minds  of  some  paranoid  Communist  leaders,  this  may  have  been 
the  great  anti -Communist  imperialistic  alliance  they  had  feared.  Moscow 
decided  to  disentangle  itself  from  Manchuria  as  gracefully  as  possible.  In 
June  1933  Soviet  and  Japanese  agents  discussed  the  Soviet  sale  of  its  extenn 
sive  interest  in  the  Chinese  Eastern  Railway.  In  October  (a  month  before 
the  Roosevelt-Li tvinov  Accords),  the  talks  ended  abruptly  in  violent  words. 
Until  a final  settlement  was  reached  in  late  1934  and  a treaty  signed  early 
In  1935,  there  was  the  real  fear  of  a Soviet- Japanese  war  in  Asia. 

Litvinov's  foreign  policy  in  the  early  I930's  had  three  objectives. 
First,  he  wanted  to  isolate  the  Far  Eastern  crisis  from  the  rest  of  world 
problems.  He  could  do  this  if  he  could  liquidate  Russian  interest  in  Man- 
churia, thereby  eliminating  a friction  point  with  the  Japanese  and  reaching 
a diplomatic  rapproachement  with  the  United  States.  Secondly,  he  had  to 
avert  a capitalist  anti-Soviet  coalition  of  Western  powers.  The  Four  Power 
Pact  of  July  15,  1933,  among  Britain,  France,  Germany,  and  Italy  was  not 
in  the  Soviet  interest.  Litvinov  wanted  to  cultivate  good  relations  with 
London,  Paris,  and  Rome  in  order  to  isolate  Berlin.  And  thirdly,  Litvinov 
had  to  avoid  or  at  least  postpone  a war  with  Hitler,  Stalin's  avowed 
enemy. 

Litvinov's  chief  immediate  goal  in  1933  was  to  win  American  recogni- 
tion. Early  in  1932  he  had  discussed  the  need  for  guou  Soviet-Amer lean 
relations  with  Secretary  of  State  Stfmson  and  other  American  officials  In 
Geneva.  Nothing  had  come  from  these  talks.  During  the  London  Economic 


Conf«r*nc«,  lie  off«r«d  th*  proals*  of  rich  trad*  to  Roosovolt't  trusted 


advisors,  Willlasi  C.  lullitt  and  Rayaond  Nolay.  By  susnar  of  1933,  It 
seanad  that  Aaarican  racognitlon  was  only  a aattar  of  tliaa.  Stalin  was 
vary  plaasad. 


Litvinov  was  no  no  position  to  argua  tachnicalltias  with  PM  in  Movasi- 
bar.  Ha  wanted  iuMadiata  Amarlcan  racognitlon  as  a diploMtic  blow  to 
Japan.  Yat,  ha  could  not  aaka  concussions  to  the  Uni  tod  Status  that  Moscow 


to  no  othar  country  or  that  the  Politboro  disapproved.  PM  let 


Litvinov  out  of  his  dilesms  by  presenting  agraeawnts  that  t«are  broadly 
wordad,  the  details  of  which  could  be  worked  out  later.  Timing  and  cos- 
metic appearances  t«ere  more  important  in  November  1933  than  substantive 
agreements,  or  so  both  Roosevelt  and  Litvinov  saamad  to  believe.  The 


principal  deal  was  the  one  made  on  Novamber  I5i  concerning  the  range  of 
$75  million  to  $150  million  debt  sattlaaant.  The  exact  sum  was  to  be 
negotiated  later,  and  it  would  be  paid  "in  the  form  of  a percentage  above 
the  ordinary  rate  of  interest  on  a loan  to  be  granted  to  It  [the  Soviet 
Government]  by  the  Government  of  the  United  States  or  its  nationals..."  ^ 
This  statement  caused  considerable  problems  later,  because  Litvinov 


thought  that  Russia  would  get  a large  loan  from  the  American  government 


whereas  Roosevelt  Intended  the  agreement  to  moan  that  the  United  States 


would  give  Moscow  credits  to  buy  goods  In  America,  or  encourage  private 


loans  to  the  Russian  state 


The  American  recognition  was  well  received  in  Moscow,  although  the 
Roosevelt-Litvlnov  Accords  were  not  smde  public  (perhaps  out  of  asAarrass' 
Mnt  over  the  concessions).  Soviet  Premier  V.  M.  Molotov  called  It  the 


greatest  Soviet  foreign  policy  achievement  in  1933*  Karl  Radek  wrote  in 
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Izveitl !•  that  President  Roosevelt  had  takan  a bold  step  to  preserve  peace 
In  Asia.  The  first  Soviet  Ambassador  to  Washington  was  Alexander  Troyanovsky, 
who  had  previously  been  the  Ambassador  to  Japan.  Roosevelt  chose  Bullitt 
as  the  American  minister  to  Moscow.  In  his  first  dispatches  from  the  Rub* 
slan  capital,  Bullitt  described  the  great  anxiety  there  about  a war  w^th  Jtpini 
Stalin  himself  spoke  with  him  pbout  the  need  for  American  firmness  in  China. 
Bullitt  warned  him  that  the  United  States  did  not  want  war  with  Japan  and 
would  use  nothing  more  than  moral  suasion  against  Tokyo.  "Nevertheless," 
Bullitt  reported,  "the  Soviet  Union  is  so  anxious  to  have  peace  that  it  is 
obvious  that  even  our  moral  influence  Is  valued  very  highly  by  the  Soviet 
fiovernment." 


When  the  war  scare  passed,  however,  the  Soviets  became  less  concerned 


with  the  CO 


t^ial Ity  of  relations 


with  the  United  States.  The  State  Depart* 


mnt  prediction  that  when  the  Soviets  got  what  they  wanted  they  would  become 
harder  to  deal  with  turned  out  to  be  absolutely  correct.  Bullitt  had  dis- 
covered on  the  day  before  Roosevelt  granted  recognition  that  Litvinov  was 
obstinate  on  the  debt  issue.  The  Commissar  complained  that  the  Russian 
public  debt  had  been  used  against  the  Soviets  and  that  the  private  claims 
were  grossly  Inflated  (most  of  which  were  based  on  the  19ll|  ruble,  which 
was  now  worthless  because  of  the  runaway  Russian  Inflation  from  1917  to 
1924).  Litvinov  stayed  In  Washington  shortly  after  the  signing  of  the 


Accords  to  discuss  further  the  debt  question.  No  agreement  was  reached. 


Back  In  Moscow,  Litvinov  leveled  with  Bullitt.  He  told  the  American  Ambas- 
sador that  Russia  was  not  really  interested  in  a large  foreign  trade  since 
the  emphasis  of  the  Five  Year  Plan  was  to  make  Russia  a wealthy,  self-  j] 

sufficient  nation.  Russia  would  trade  with  the  United  States  only  if  the 


Uttar  granted  it  long-tar«  credits,  and  the  United  States  could  take  no 
More  than  $60  Million  worth  of  goods  out  of  Russia  a year  in  order  to  pay 
the  Interest  and  part  of  the  principal  on  the  loan.  ^ 

In  Washington,  Secretary  of  State  Hull,  who  had  been  absent  since 
NoveMber  II  while  representing  the  United  States  at  the  Pan  Anerican  Con* 
ferenca  at  Montevideo,  negotiated  with  Soviet  Anbassador  Troyanovsky.  He 
told  the  Anbassador  that  the  Anerican  governnent,  through  the  Export-inport 
Bank,  was  willing  to  give  a trade  credit  to  the  Soviet  Union  of  up  to  $11 
nil  I ion  provided  some  agreenent  could  be  reached  on  the  debt  question.  In 
February  I93A,  Litvinov  offered  Bullitt  a settlanant  of  $100  Million  with 
no  interest  provided  the  United  States  supplied  a direct  governsiental  loan. 
Hull  infornad  Bullitt  that  that  offer  was  unacceptable  to  the  President, 
since  FOR  had  never  intended  the  Accords  to  mean  a diract  loan  to  tha  USSR. 
He  further  stated  that  FDR  had  supported  a ruling  by  tha  Export-Inport  Bank 
that  no  credits  would  be  given  to  Moscow  until  the  debt  Issue  was  satis- 
factorily settled.  Litvinov's  response  to  this  position  was,  "We  could 
renaln  on  friendly  terms  with  the  United  States  without  mutual  trade,  but 
I fear  that  the  United  States  would  not  reawin  on  friendly  terms  with  the 
Soviet  Union." 


Part  of  tha  reason  for  Soviet  obstinacy  was  the  change  in  the  inter- 
national situation,  in  Hovenber  1933  Litvinov  felt  compelled  to  reach  an 
agraanent  with  Roosevelt;  by  the  spring  of  1936,  he  did  not.  The  situation 
had  Inproved  in  Asia  for  tha  Russians,  it  appeared  that  Japanesa  military 
dasigns  had  shifted  south  toward  China  rather  than  toward  Siberia,  in 
Europe,  Moscow  was  moving  closer  to  London  and  Paris  In  tha  face  of  Gorman 
military  reconstruction.  On  June  12,  1936,  the  Soviet  Union  entered  the 
League  of  Motions,  which  Litvinov  believed  could  help  to  Isolate  Germany. 


Six  months  later  Hoscow  and  Paris  signed  a diplomatic  consultive  pact, 
which  in  May  1935  became  an  alliance.  So  with  new  security  through  collect 
tve  defense  In  Europe  and  the  crisis  passing  in  Asia,  Russia  no  longer  felt 


the  dire  need  for  friendship  with  the  United  States.  Meanwhile,  every 


nation  except  Finland  defaulted  on  their  wartime  debts  to  the  United  States 


As  an  international  obligations  abrogater,  Moscow  was  now  In  good  company. 

In  April  I93A  Litvinov  informed  Bullitt  that  hit  government  had  decided 


that  it  would  take  a credit  instead  of  a loan,  a credit  amounting  to  twice 


the  figure  of  the  settled  debt  figure.  This  plan,  and  a similar  one 
offered  by  Troyanovsky  In  Washington,  were  totally  unacceptable  to  Hull. 
Meanwhile,  Congress  passed  the  Johnson  Act  that  prohibited  loans  to  foreign 


nations  In  default  of  their  wartime  debts.  In  an  official  opinion  by 


Attorney  General  Homer  Cunnings,  the  Johnson  Act  applied  to  the  Soviet 


government  as  the  successor  to  prior  Russian  governments.  This  meant  that 
legally  Moscow  could  not  get  long-term  credits  in  the  United  States  until 


it  settled  its  obligations.  Litvinov  was  not  moved.  The  personel  rela* 


tions  between  the  Commissar  and  Bullitt  cooled  sharply,  so  that  after  the 
Ambassador  returned  to  Washington  in  1936  he  was  reassigned  by  FDR  to  the 
Embassy  in  Paris.  From  the  summer  of  1936  until  the  summer  of  1935  there 
were  sporadic  periods  of  negotiation,  but  no  debt  settliment  and  no  trade 
agreement.  Finally  in  July  I935>  Hull  agreed  to  drop  American  tariff 
barriers  on  Russian  goods  if  the  Soviets  promised  to  buy  at  least  $30 
million  worth  of  goods  in  the  United  States  per  year.  This  agreement 


remained  in  operation  until  World  War  II.  But  there  never  was  any  settle- 


ment of  the  debt  question.  During  the  Second  World  War,  It  bacams  a moot 
issue  when  Roosevelt  extended  $11.1  billion  of  Lend-Lease  support  to  Stalin 


Th«  Utvliio»  Asili 


NMrly  all  of  tba  agraaiMnts  of  tha  Roosavalt-LI tvinov  Accords  ttara 


broken  at  one  ties  or  another.  As  It  has  bean  seen,  the  "fontlasMn' 
agreeaent"  on  the  debt  Issue  asiounted  to  nothing.  In  August  19)5  Hull 


vigorously  protested  that  the  Soviet  Union  had  broken  Its  pledge  not  to 
Interfere  In  domestic  American'  affairs  after  the  Seventh  Congress  of  the 
Cosmunist  International  In  July.  Of  course,  the  Soviet  governnant  denied 


any  connection  with  the  Conintern  or  the  Aaerican  Cosmunist  ^arty.  Just  as 
Litvinov  had  In  193).  Asmrican  citizens,  including  Bullitt,  were  harassed 
in  various  ways  in  Russia.  The  Kresilin  probably  considered  It  too  sub- 
versive to  their  reginented  society  to  allow  foreigners  to  enjoy  the  civil 
liberties  that  Aswr leans  took  for  granted.  The  most  inportant  agreanant  as 
far  as  the  results  achieved,  however,  was  the  lest  one  node,  the  Litvinov 
Assignnant.  This  note  resulted  in  the  Aaierican  govemamnt's  acquisition 
of  over  $€  million  (the  only  money  ever  gotten  out  of  the  Accords),  net 
by  diplomacy  but  by  court  litigations  In  the  United  States. 

The  Litvinov  Assignment  had  four  parts  to  it.  The  first  sentence  pre~ 
faced  the  agremsent  as  "preparatory  to  a final  settlemant  of  the  clAlns  and 


counter-claims"  between  the  two  governawnts.  Secondly,  Litvinov  pledged 
the  Soviet  government  to  abstain  from  any  American  court  rulings  or  liti- 
gations that  Involved  Soviet  claims  to  property  In  the  United  States  "as 

the  successor  of  prior  Governsients  of  Russian,  or  otherwise " This  did 

not  say  that  the  Soviet  government  could  not  sue  In  Aaiarlcan  courts  on  Its 
own  behalf,  only  that  It  surrendered  all  legal  clalsm  to  Russian  Interests 
In  America  acquired  before  October  I9I7*  In  the  third  part,  the  Soviet 
govermsent  assigned  to  the  American  government  those  interests  which  It 
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had  Just  renounced,  providing,  fourthly,  that  the  latter  Infonaed  the 
Soviet  government  of  such  funds  realized.  The  only  claim  specif lad  was 
that  of  the  Russian  Volunteer  Fleet,  for  which  the  United  States  owed  the 
Russian  state  $I,4I2,532«35>  in  a short  notO»  FOR  accepted  the  assignment 
under  the  stipulations  so  stated. 

it  is  doubtful  whether  Roosevelt  knew  exactly  what  this  assignment 
included.  The  Department  of  State,  through  its  legation  in  Riga,  Latvia, 
had  made  a study  of  Soviet  agreements  with  other  nations  on  the  same  issue. 
The  Division  of  Eastern  European  Affairs  prepared  some  twenty  drafts  of 
desired  conventions,  as  well  as  the  Treasury  Department's  drafts  on  finan- 
cial matters.  But  when  it  came  to  the  debt  issue,  where  Litvinov  was 
adamant,  FDR  In  his  cavalier  manner  dismissed  the  debt  issue  as  less  impor- 
tant than  other  provisions. 

There  was  a legal  problem  with  the  recognition  of  the  Soviet  regime 
which  the  State  Department  believed  had  to  be  settled  before  recognition 
was  granted.  Boris  Bakhmetyev  had  been  the  Ambassador  of  the  Provisional 
Government  of  Russia  in  the  United  States  since  July  15,  1917*  When  the 
Bolshevik  coup  d'etat  overthrew  his  government,  he  was  recalled  by  the 
Soviets.  But  the  American  government  refused  to  recognize  the  Soviets,  so 
Bakhmetyev  remained  the  official  Russian  representative  In  the  United 

J 

States  until  he  retired  on  June  30,  1922.  For  five  years  he  was  an  ambas- 
sador without  a government.  From  1922  to  I933»  the  State  Department  recog- 

'ti 

nized  Serge  Ughet,  the  Provisional  Government's  financial  attache,  as  the 
only  legal  representative  of  the  Russian  state  In  America.  Embassy  pro- 
perty, bank  accounts  of  the  Russian  governments  before  October  I9I7>  «nd 
Russian  claims  against  American  firms  that  had  not  fulfilled  wartime  con- 
tracts were  all  under  Ughet's  authority.  He  sued  In  American  courts  in 
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tiM  iMM  of  th«  lUMtIon  stato  (abstractly,  a nation  without  a govornaant) 
an4  conduetad  diploaatic  affairs. 

According  to  Uni  tad  Statas  Suprasia  Court  rulings  In  regards  to  Max I can 
clatM,  saanwhat  alallar  In  thair  diploaatic  nature  to  the  Russian  situa* 
tion,  the  act  of  recognition  of  a foreign  gouarnaent  by  the  President  Is 
legally  retroactive.  That  is,  recognition  validates  all  acts  of  the  racog- 
nlzad  govarnaant  since  Its  historical  creation,  in  the  Mexican  cases,  the 
legal  coapl ications  were  not  so  very  great  since  the  period  of  diploaatic 
non- recognition  was  only  a few  years  during  the  Wilson  Adainistratlon.  In 
the  Russian  cases,  the  legal  coapl ications  of  State  Departaent  policy 
toward  the  Soviets  were  considerable.  For  sixteen  years  Russian  coapanies 
that  had  been  nationalized  In  their  own  hosieland  continued  to  conduct  busi- 
ness in  the  United  States.  Diplasatic  recognition  of  Moscow  in  1933  would 
legally  Invalidate  all  contracts,  claims,  and  rights  Involving  the  Provi- 
sional Governaent  and  Russian  private  corporations  with  Aaarican  citizens. 

A State  Oepartment  Meaorandum  of  July  27,  1933,  recoasended  that  the 

President  reach  an  agraaaent  with  the  Soviet  Commissar  on  the  disposition 

of  Russian  governaent  property  and  rights  in  Aiaerlca  from  1917  to  1933. 

If  no  agreement  could  be  reached,  then  the  Soviets  should  be  made  to 

abstain  from  taking  action  in  American  courts  to  press  their  claiiss.  The 

aesnrandum  also  suggested  that  there  be  an  official  provision  that  the 
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act  of  recognition  would  not  be  legally  retroactive. 

Part  of  the  legal  problem  was  solved  on  August  25,  1933,  when  Ughet 
assigned  to  the  Aaarican  govarnaant  all  Russian  govarnaant  assets  and 
clalaa.  This  Included  bank  deposits  of  $5,186,770.97  in  three  Now  York 
banks  (Guaranty  Trust,  New  York  Trust,  and  National  City  lank),  and 
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Mer*  the  only  specific  assets  that  Ughet  kneM,  but  he  admitted  that  there 
might  be  others.  Several  of  these  claims  ««e’re  matched  by  American  corporate 
claims  against  the  Soviet  Union  for  confiscation  of  their  property  in 
Russia.  Recognition  might  mean  that  some  New  York  banking  house  would 
suffer  double  Jeopardy:  they  would  lose  their  claim  against  the  Soviet 

government  and  would  be  accountable  for  all  transactions  with  Bakhmtyev 


and  Ughet. 

In  a Department  of  State  Haeorandum  of  October  2S,  I933>  the  suggestion 
was  made  that  the  United  States  government  take  over  Russian  state  property 


in  America  as  partial  settlement  of  the  public  debt.  At  the  same  time, 
the  Soviet  government  should  acquiesce  in  the  disposition  of  Provisional 
Government  property  in  the  United  States  from  November  1917  to  November 


1933.  If  the  Soviets  refused  to  assign  such  rights  to  the  American  govern* 
ment,  then  they  should  be  made  to  renounce  its  legal  title  to  them  pending 
the  negotiation  of  claims. 


There  were  still  two  more  problems.  One  concerned  the  claims  of  prl* 

I vate  American  bondholders  of  the  Tsarist  government.  Their  claim  had  to 

be  accounted  for  as  well  as  those  of  the  American  government.  The  other 
question  concerned  the  status  of  Russian  corporate  deposits  and  assets  in 
the  United  States.  Under  Soviet  law,  those  funds  belonged  to  the  Soviet 
{ , governmnt  by  the  sequester  decrees.  But  Amrican  courts  continuously 

since  the  early  I920's  refused  to  honor  the  effects  of  Soviet  laws  upon 
I'  ' business  conducted  In  the  United  States  as  long  as  the  national  governmnt 

refused  to  recognize  the  Soviet  government.  It  was  one  Edgar  Lowell  of 

the  Premium  Credit  Company  who  brought  this  problem  to  the  attention  of 

i 

Presidential  advisers  Louis  Howe  and  William  Bullitt.  Lowell  strongly 
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yrt«tf  tiMt  If  tiM  So¥i«t  fovarfiwnt  acquired  any  lagal  right  to  Ruaalan 
corporatad  asMts  In  Aaarica  that  It  should  assign  that  right  to  tha  Aaarl* 
can  govarnsMnt  in  partial  sattlasiant  of  tha  dabt  guastloh.  ^ 


L«M8ll  MTota  again  to  lullitt  on  Novaabar  20,  1933,  that  ha  ««s  not 
sura  sdiathar  tha  Accords  Included  Russian  corporate  assets  or  not. 
•ullitt's  rasponsa  was  not  reassuring.  Early  In  January,  Lowell  visited 
Eastern  European  Division  Chief,  Robert  F.  Kelley,  and  reported  to  Rullltt 


that  Kelley 


Interested,  If  not  surprised,  by  Lowell's  Idee.  ' A 


■onth  later,  Kelley  Inforaed  Lowell  that  no  action  would  ba  taken  at  the 

AS 

tins  by  the  governaant  on  the  Russian  corporate  assets. 


A second  incident  occurred  in  Kerch  when  Troyanovsky  brought  a recant 
New  York  Court  of  Appeals  case  to  the  attention  of  Hull.  He  was  apparently 
upset  that  the  highest  Hew  York  court  had  ruled  in  favor  of  pre*Seviet 
Russian  coppanies  in  the  United  States.  "The  Ambassador  further  suggested," 


Hull  recorded  in  a asaorandua  of  Narch  26,  1936,  "that  under  the  agrssasnt 


in  the  conversations  wi:h  Litvinoff  Isicl  In  November  last,  amounts  going 
to  nationals  of  either  country  should  be  turned  over  to  their  respective 
governasnts  and  handled  through  them.  He  [Troyenovsky]  said  that  he  and 
the  Russian  claimants  felt,  or  at  least  thpy  felt,  they  were  entitled  to 
attention  fay  our  Government  to  the  effect  of  this  New  York  Court  decision."^^ 
These  two  pieces  of  evidence  seem  to  imply  that  FOR  did  not  have  in 
mind  Rosslan  corporate  assets  in  America  that  were  ellegedly  confiscated 
by  the  Soviet  Union  when  he  signed  the  Accords.  Probably,  he  and  his 
Stata  Department  experts  only  meant  the  assignment  to  Include  those  assets 
and  clalsw  that  had  belonged  to  the  Russian  state  and  not  to  its  private 
citizens  In  the  United  States.  On  the  other  hand,  the  axact  wording  of 
the  assignsent  was  broad  enough  to  Include  those  claims  if  the  State 


i 
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that  nay  be  found  to  be  due  it  [Soviat  government]  as  the  successor  of 
prior  governments  of  Russia,  or  othexviae  (Italics  added).  "Other- 

Mlse*'  could  be  Interpreted  as  Soviet  claims  to  Russian  private  property 
that  was  nationalized  by  Soviet  law.  The  other  underlined  words  could 
mean  that  the  United  States  could  claim  any  assets  that  American  courts 
ruled  belonging  to  the  Soviet  government  by  assignment.  These  questions 
were  legal  ones,  not  diplomatic,  and  had  to  be  handled  by  the  Department 
of  Justice. 

It  is  not  known  who  made  the  decision  that  the  Justice  Department 
would  begin  litigations  to  recover  Russian  private  funds  in  the  United 
States.  It  appears  from  the  documentary  evidence  available  at  the  National 
Archives  that  the  initiative  cfme  from  the  Treasury  and  Justice  Depart- 
ments rather  than  the  State  Department.  The  three  principal  individuals 
who  would  handle  the  government's  cases  in  the  courts  for  the  next  six 
years  were  Henry  Hunroe  of  the  Treasury  Department  and  Paul  A.  Sweeney 
and  David  E.  Hudson  of  the  Justice  Department.  They  prepared  the  strategy 
and  sought  from  the  State  Department  the  information  they  needed  to  take 
into  court.  But  much  of  the  official  correspondence  among  Hull,  Bullitt, 
Litvinov,  and  Troyanovsky  that  was  later  submitted  as  evidence  to  prove 
the  government's  cases  was  written  in  the  State  Department  according  to 
the  counsel's  specifications. 

The  decision  to  litigate  the  Federal  government's  claim  was  made  in 
the  summer  of  I9-3A  at  the  time  the  debt  and  trade  negotiations  collapsed 
in  Hoscow.  There  well  may  have  been  a direct  relationship  between  the 
two.  In  a letter  to  Secretary  of  the  Treasury  Norganthau,  William 
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AssIgiMMnt  to  th«  courts.  On  Soptombor  lb,  193b,  Unitod  Statos  Attomoy 
j Martin  Conboy  gavo  official  notice  to  Robert  Kelley  of  his  filing  federal 

I suits  ordered  by  the  Attorney  General  against  two  large  New  York  banking 

j firms.  Three  days  later.  Attorney  General  Homer  Cummings  rendered 

I his  official  opinion  to  Hull  that  the  Litvinov  Assignment  Included  not 

i only  Russian  state  property  in  the  United  States,  but  also  Russian  corpo- 

rate property  that  the  Soviet  government  had  legally  confiscated  by  its 
- own  law.  By  October  I,  193b,  the  Justice  Department  had  initiated 

seven  suits  for  $6,639,910.62  with  eight  more  cases.  Involving  over  $b 
million,  in  preparation.  Thus  began  one  of  the  most  important  legal 

< s 

contests  ever  fought  in  American  courts  over  the  constitutionality  of 


•»3 


NOTES 

*Wi 1 1 lam  Phillips,  Ventures  in  Pipiowacv  (privately  printed,  1952)# 

P.  158. 

2 

Foreign  Relations  of  the  United  States.  Diplomatic  Papers.  The 
Soviet  Union,  1933*1939  (Washington,  1952),  pp  28-29.  Hereafter  cited  as 
FNUS;  Soviet  Union,  1933~1939.  For  a detailed  analysis  of  the  Roosevelt- 
Lltvlnov  Accords,  see  Donald  G.  Bishop,  The  Roosevelt-Litvlnov  Agreements 
(Syracuse,  1965). 

^Ibid.,  pp  29-36. 

**tbld..  pp  26-27. 

^Quoted  by  John  Basset  Noore,  "Fifty  Years  of  International  Law," 

50  Harvard  Law  Review.395  (1937),  P '»28. 

^Edward  H.  Bennett,  Recognition  of  Russia  (Walton,  1970),  pp  11-18; 
Robert  Paul  Browder,  The  Origins  of  Soviet-Amer lean  Diplomacy  (Princeton, 
•953),  PP  3-^;  William  Appleman  Williams,  American- Russian  Relations,  1781- 
19^7  (Mew  York,  1952),  pp  85-129;  Taylor  Cole,  The  Recognition  Policy  of 
the  United  States  Since  I 901  (Baton  Rouge,  1928),  pp  53*72.  Also  see  Mal- 
bone  W.  Graham,  "Russia,  1917*1933:  An  Interpretation,"  American  Pol itical 
Science  Review.  XXVIII,  3 (June  193l»)»  PP  387-l«09. 

^Bennett,  Recognition  of  Russia,  pp  18-A7;  Browder,  Origins  of  Soviet- 
Amerlcan  Diplomecy.  pp  3-17.  Also  see  George  F.  Kennan,  Sovlet-American 

Relations.  1917-1920.  2 vols.  (New  York,  I967). 
o 

Robert  K.  Hurray,  The  Herding  Era  (Hinneapol is,  1969)#  pp  368-^9; 
Browder,  Origins  of  Sovlet-American  Relations,  p 18. 


Heiiotrs  of  Herbert  Hoovr,  the  Cabliwt  and  th<  Presidency.  1920- 


MnrMtt.  Racognltion  of  Russia,  p 5^ 


Quoted  by  Charles  Evans  Hughes,  Foreign  Reletlons  (Republican  National 
Ittae,  1924),  pp  35-36. 


Charles  Cheney  Hyde,  "Charles  Evans  Hughes 


ed..  The  American  Secretaries  of  State  and  their  Dlploieacy,  Vol.  X (New 
York,  1929);'  Dexter  Perkins,  Charles  Evans  Hughes  and  American  Democratic 


Stateswanship  (Boston,  1956):  Nerlo  J.  Pusey,  Charles  Evans  Hughes,  2 vols 
(New  York,  1951),  II,  411-618,  Betty  Glad,  Charles  Evans  Hughes  and  the 
Illusion  of  Innocence  (Urbana,  1966),  p 121. 


^Charles  Evans  Hughes,  "The  Centenary  of  the  Nonroe  Doctrine,"  Inter 
national  Conciliation.  No.  194  (January  1924),  pp  3-22;  quotes  from  p II 


and  pp  17-18,  respectively 


^'Relations  with  Russia,"  Autobiographical  Notes,  Charles  Evans  Hughes 
Papers,  Library  of  Congress;  Hughes,  Foreign  Relations,  pp  35-45: 


'On  Foreign  Relations"  (Harding  Nenorlal  Associa' 


larren  G.  Harding 


Papers  Relating  to  the  Foreign  Relations  of  the  United  States.  192: 


Cole,  Recognition  Policy  of  the  United  States,  pp  19-20 


Thoeas  Jefferson  to  Gouveneur  Norris,  November  7,  1792,  In  Norman  A 


Graebner,  ad..  Ideas  and  DIplomac 


William  Seward  to  Alvin  P.  Hovey,  Narch  8,  1866,  Dipl 
spondence  (Mashington,  1868),  Part  2,  1866-67,  p 630. 


tic  Corre- 


20. 


i I 


t i 


i \ 


i ■■ 


H 


I 

A 


ks 


Cole,  Recognition  Policy  of  the  United  States,  pp  32-51 ■ 


21 


Ibid. , pp  62-63. 

^^usey,  Hughes , II,  523-26;  Hurray,  Harding  Era,  pp  3^9-51. 


23 


Bennett,  Recognition  of  Russia,  pp  69-75- 


26. 


Henry  L.  Stimson,  Tlw  Far  Eastern  Crisis  (Mew  York,  1936);  Stimson  and 
HcGeoege  Bundy,  On  Active  Sorvice  In  Peace  and  War  (New  York,  I968),  pp  220-63: 
Robert  Ferrell,  Aiaerlcan  Diplomacy  In  the  Great  Depression  (Mew  Haven,  1957), 
pp  196-216,  passim;  Richard  N'.  Current,  "The  Stimson  Doctrine  and  Hoover  Doc- 
trine," In  Armin  Rappaport,  ed..  Essays  In  American  Diplomacy  (New  York,  1967), 
PP  229-51. 

25, 


Bennett,  Recognition  of  Russia,  p 76. 


26, 


FRUS;  Soviet  Union,  1933-1939.  pp  1-2. 


27 


Stimson  and  Bundy,  On  Active  Service,  pp  292-98. 


28. 


Lt  Col  J.  G.  HcUroy  to  Assistant  Chief  of  Staff  Smith,  February  23, 
1933,  FRUS;  Soviet  Union,  1933-1939.  P 3. 

29. 


'Bullitt  to  Roosevelt,  July  8,  1933  in  Edgar  B.  Nixon,  ed.,  Franklin  D. 
Roosevelt  and  Foreign  Affairs,  3 vols.  (Cambridge,  1969),  I*  293-96. 

^^Memolrs  of  Cordell  Hull,  2 vols.,  (Mew  York,  1968),  I,  pp  292-300; 

Hull  to  Roosevelt,  September  21,  1933,  FRUS;  Soviet  Union,  1933*1939,  PP  12-13- 

31 


John  Norton  Blum,  ed..  From  the  Morganthau  Diaries,  2 vols.  (Boston, 
1959,  1966),  I,  55;  Herbert  Fels,  1933;  Characters  In  Crisis  (Boston,  1966). 

pp  307-311. 

32, 


TRUS;  Soviet  Union,  1933-1939.  PP  6-11. 


33 


Ibid. . pp  16-16. 


36, 


'Ibid.,  pp  16-17. 

^^Ibld. , pp  17" 18;  The  Secret  Diary  of  Harold  L.  Ickes,  3 vols.  (New 
York,  1953-1956).  I,  pp  113-16. 


36, 


Memoirs  of  Cordell  Hull.  I,  300-301;  Phillips,  Ventures  In  Dlploewicy, 
PP  156-57,  Fels,  1933.  PP  317-318;  Beatrice  Farnsworth,  Wt 1 1 lam  C.  Bui  1 1 tt 
and  the  Soviet  Union  (Bloomington,  1967),  PP  97~98.  Also  see  Eleanor  Roose- 
velt, This  I Remember  (New  York,  I969),  P 136;  and  Frances  Perkins,  The 
Roosevelt  I Knew  (New  York,  1966),  p I63. 


Diary  of  Hrold.L.  Ick«».  I,  1I7“I8;  Phillips,  Vsntufs  In 
DIplowscy,  pp  157-58;  Arthur  Uphaiii  Pops,  Hsxlw  LItvInoff  (Mow  York,  I9**3) 


^®F«rnsworth,  Bullitt,  pp  102-106;  Felt,  1933.  PP  326-26. 

^^Franklln  0.  Roosevelt,  On  Our  Wey  (New  York,  1936),  pp  109,  116, 
117-18;  136-39;  Raymond  Holey,  After  Seven  Years  (New  York,  1939),  PP  207, 
213;  James  NacOregor  Burns,  Roosevelt;  The  Lion  and  the  Fox,  (New  York,  1956) 
pp  1*76-77,  267;  William  E.  Leuchtenburg,  Franklin  0.  Roosevelt  and  the  Hew 
Deal.  1932-1960  (New  York,  1963),  pp  197-99,  216-15;  Robert  A.  Divine, 
"Frenklln  D.  Roosevelt  and  Collective  Security,  1933,"  HIssIssIppI  Valley 
Historical  Review,  XLVMI,  I (June  1961),  pp  57“59* 


^*^Green  Haywood  Hackworth,  Digest  of  International  Law,  8 vols.  (Mashing' 
ton,  1960-1966),  I,  298-305;  Hex  Beloff,  The  Foreign  Policy  of  Soviet  Russia, 
1929-1961,  (London,  1969),  1,  120;  Browder,  Origins  of  Sovlet-Amerlcan  Diplo- 
macy, pp  25-37. 


Undersecretary  of  State  W.  R.  Castle,  Jr.,  to  Fred  L.  Eberhardt 
Hareh  3,  1933,  FRUS;  Soviet  Union.  1933-1939.  pp  3-5. 


^^Browder,  Origins  of  Sovlet-Amerlcan  Diplomacy,  pp  37“ 39;  Beloff,  For- 
eign Policy  of  Soviet  Russia,  1929-1961.  I,  120;  George  F.  Kennan,  Russia  end 
the  Mast  under  Lenin  and  Stalin  (Boston,  1961),  p 297;  Handbook  of  the  Soviet 
Union  (New  York,  1936),  pp  296,  363,  Norman  Walt  Harris  Hamorial  Foundation, 
University  of  Chicago,  "The  Soviet  Union  and  World  Affairs"  (stenciled  copy, 

1935),  P 27. 


^Browder,  Origins  of  Sovlet-Amerlcan  Diplomacy,  pp  108-109;  Bennett, 
Recognition  of  Russia,  pp  137,  187;  Leuchtenberg , Roosevelt  and  the  New  Deal, 
p 215;  Pels,  1933.  p 329;  George  F.  Kennan,  Hemolrs,  1925“ 1950. (Boston.  1967) 
pp  56-57.  Also  see  The  Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt. 
II,  pp  689-93.  and  III,  pp  11-12. 


^Leo  Pasvolsky  and  Harold  G.  Moulton,  Russian  War  Debts  and  Russian 
Reconstruction  (New  York,  1926),  pp  17,  19,  21;  Elisha  H.  Friedman,  Russia 
In  Transition  (Now  York,  1932),  pp  501-506. 


••7 


’Paivolsky  and  Noulton,  Russian  War  Dabta.  pp  181-82;  Ushop,  Roosavalt- 
Lltvlnov  Agraawents.  pp  UO-kl;  Lancalot  Lawton,  An  Economic  History  of  Soviet 
Russia,  2 vols.  (London,  1932),  I,  pp  78-81,  I02-I03> 

kc 

Lawton,  Economic  History  of  Sovlat  Russia,  I,  102-IOA;  Edward  Halittt 
Carr,  The  Bolshevik  Revolution,  1917-1923.  3 vols.  (New  York,  1952),  II, 
pp  58-100.  For  the  official  Soviet  explanation  for  nationalization  of  industry 
sea  N.  lukharln  and  E.  Preobrazhensky,  The  ABC  of  Comiiiunlsai  (Ann  Arbor,  19(4). 


'Oapartnant  of  State  Haaorandum  of  July  27,  1933,  FRUS;  Soviet  Union. 
1933-1939.  p II;  Louis  Fischer,  The  Soviets  In  Mbrid  Affairs.  2 vols.  (London, 
1930),  I,  300;  Loiiis  Fischer,  Why  Recognize  Russia?  (New  York,  1931),  pp  2k9- 
252;  Bishop,  Roosevelt- Litvinov  Agraawants.  pp  Ibl-bb. 

4ft 

s s _ A • A I.A  e— 


Fischer,  Why  Recognize  Russia?,  pp  239~48.  For  an  accounting  of  Ameri- 
can loans  to  the  Provision  Government,  see  The  Committee  on  the  Judiciary, 
"Loans  to  Foreign  Governments,"  Resume  of  the  Laws.  Senate  Document  No.  86, 
67th  Congress,  2nd  Sessionr  (December  6,  1921),  pp  89~I76. 

4tt 

'See  Harold  G.  Noulton  and  Leo  Pasvolsky,  World  War  Debt  Settlements 
(New  York,  1929),  pp  63-69,  619-27. 

^®Flscher,  Soviets  in  World  Affairs.  II,  pp  701-703, 

766-69,  811-12;  Friedman,  Russia  In  Transition,  pp  515-16. 

^^For  a review  of  Soviet  foreign  policy  in  this  period,  see  Jane  Degras, 
ed. , Soviet  Documents  on  Foreign  Relations,  3 vols.  (London,  1953),  HI,  pp 
17-35;  Robert  D.  Warth,  Soviet  Russia  In  World  Politics  (New  York,  1963), 


pp  175-81,  Adam  B.  Ulam,  Expansion  & Coexistence.  The  History  of  Soviet  For- 
eign Policy.  1917-67  (New  York,  I969),  pp  133*35,  167-81,  197*207. 

52 

laoa-laLi  i aa_at 


Beloff,  Foreign  Policy  of  Soviet  Russia.  1929*1961.  I,  pp  90-91. 

^^Pope,  Lltvlnoff,  pp  278-87;  also  see  Xenia  Joukoff  Eudin  and  Robert 
M.  Slusser,  Soviet  Foreign  Policy.  1928-1936.  Documents  and  Materials.  2 vols. 


(University  Park.  1967).  1 1 , PP  632-36,  639*59,  533*56. 

^‘‘fRUS:  Soviet  Union,  ip99.ia9a  ....  9c.9C 


PP  35-36. 


^^For  ccNMMnts  by  Holotov  and  Radek,  saa  Degras,  Sovlat  Pocuwants 
on  Foraign  Relations.  III.  pp  46-li8.  and  Eudain  and  Slusser,  Sovlat  Foreign 
Policy.  1928-193^.  II,  587-90,  respectively;  Bullitt  to  FOR,  Oecanber  2k, 

1933;  FRUS;  Soviet  Union,  1933-1939.  p 5k. 

^FRUS;  Soviet  Union.  1933-1939.  pp  25-26,  62. 

^^Ibld. , pp  66-69:  quote  on  p 69. 

^Ibld. . pp  75-111.  119-21.  186-87;  Nixon,  Roosevelt  and  Foreign 
Affairs.  I.  pp  628-30,  and  II.  21011;  Hewolrs  of  Cordell  Hull.  I.  303-305, 

660;  Kennan,  Hewolrs.  pp  73-?k,  79-81.  The  Soviets  agreed  on  October  18, 

1972,  to  repay  $722  million  of  the  Lend-Lease  debt.  Time,  100  (October  30, 
1972),  p 93. 

59 

For  an  excellent  analysis  of  the  terms  and  the  results  of  the  Accords, 
see  Bishop,  Roosevelt- Litvinov  Agreements. 

60piu.^  . ^ .-A.  «... 


""FRUS;  Soviet  Union.  1933-1939.  pp  35-36. 

^*Mewolrs  of  Cordell  Hull.  I,  299-300;  Bennett,  Recognition  of  Russia. 

pp  120-21. 

62pBII».  P , . A.  II.  , ll-A 


”*FRUS;  Soviet  Union.  1933-1939.  pp  8-9. 

^^Department  of  State  File,  kll.6l,  Assignments/WI/k  and  kl1.6l 
Assignments  2a,  National  Archives. 

e ll_t 


"TRUS;  Soviet  Union.  1933-1939.  pp  23-2k. 

^^Edgar  Lowell  to  Louis  Howe,  November  8,  1933.  Department  of  State 
File,  k11.6l  Asslgnments/1-1/2,  and  same  to  William  C.  Bullitt,  November  I3, 

1933. 

^^DSF  kll.6l  Assignments/2-3/5. 

^\owell  to  Buliitt,  January  15.  193k,  OSF  kl1.6l  Asslgnments/3«C/5. 
^Kel  1y  to  Lowel I , February  15,  I93k,  Ibid. 

^^FRUS;  Soviet  Union.  1933-1939.  p 71. 

^^DSF  kll.6l  Assignments/ka. 

^'oSF  kll.6l  Assignmants/5~l/k. 

^^DSF  kl1.6l  Asslgnmants/6. 

^^Nemorandum  for  the  Assistant  Attorney  General,  DSF  kll.61  Assign- 
ments/19'1/2. 


.m 


CHAPTER  II 

JUDICIAL  INTERPRETATION  OF  NON-RECOGNITION 


The  diplomatic  "non-existence"  of  the  Soviet  government  was  a legal 
problem  that  plagued  American  courts  all  through  the  I920's  and  I930's. 

While  the  State  Department  refused  to  grant  Moscow  diplomatic  recognition 
after  I9l7f  the  courts  were  bound  by  both  tradition  and  inclination  to 
ignore  the  new  Russian  regime  as  long  as  the  political  branch  of  govern- 
ment also  did.  Vet  case  after  case  raised  serious  Judicial  questions  as 
to  the  rights  Russian  individuals  and  property  enjoyed  in  this  country 
beyond  Federal  governmental  authority.  Should  the  courts  ignore  the  legal 
rights  of  former  Russian  subjects  in  the  United  States,  and  the  rights  of 
American  citizens  and  business  interests  with  Russians  because  the  State 
Department  opposed  the  recognition  of  the  Soviet  Union  for  purely  politi- 
cal reasons?  There  was  also  the  problem  of  Russian  property  in  Western 
countries  that  under  Soviet  confiscatory  laws  belonged  to  the  Soviet 
government.  To  acknowledge  Soviet  nationalization  of  property  not  located 
within  the  Soviet  Union  would  be  to  deny  the  constitutional  protections 
guaranteed  in  the  legal  forums  of  the  West. 

The  legal  problems  also  had  political  overtones.  Much  of  the  Russian 
property  in  the  West  belonged  to  the  former  Tsarist  government  and  the 
Russian  bourgeoisie  and  aristocracy — the  victims  of  the  Communist  social 
revolution  in  Russia.  Like  the  French  emigres  after  the  revolution  of 
1789,  many  Russian  noblemen  fled  their  country  and  formed  political  pressure 
groups  in  foreign  countries.  From  Paris  and  other  European  capitals  they 
gave  moral  and  alleged  financial  support  to  anti-Bolshevik  forces  inside 
Russia.  Many  of  the  Russian  emigres  never  lost  hope  after  the  defeat  of 
White  armies  in  the  Russian  civil  war  that  soiaeday  they  could  return  to 
their  homes  following  an  antl-Communist  revolution.  To  finance  their 
fantasies,  the  exiles  sought  to  recover  any  Russian  property  in  the  West 
that  the  courts  there  would  award  them. ^ 

Constitutional  Law  of  Recognition 


The  Supreme  Court  had  formerly  established  the  constitutional  interpre- 
tation that  diplomatic  recognition  of  a foreign  state  or  government  was  a 
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purely  political  question  thet  could  not  be  chellenged  by  the  courts.  When 
the  Oepertnent  of  Stete  certified  the  recognition  of  e foreign  state*  the  courts 
Mere  bound  to  grant  it  legal  co«ity;  I.e. * Judicial  respect  of  foreign  laws  that 
■ay  effect  a case  In  Aiserican  courts.  Otherwise*  the  courts  refused  to  acMIiH 
ledge  the  legal  personality  of  a foreign  state  that  had  not  been  accorded  d^  J^p| 
recognition  by  the  Executive  branch. 

As  early  as  I808*  the  Marshall  Court  had  ruled  that  diploiMtic  recognition 
was  a political  question.  In  a prize  case*  the  Supreise  Court  had  given  no  judi- 
cial accord  to  the  Independence  of  Haiti*  which  had  successfully  rebelled  against 
France  a decade  before*  because  the  White  House  had  never  granted  it  de  Jure 
recognition.^  Ten  years  later,  in  a case  similar  to  the  one  above*  Justice 
Joseph  Story  wrote  for  the  Court  that  "no  doctrine  is  better  established*  than 
It  belongs  exclusively  to  governments  to  recognize  new  states  in  the  revolutions 
which  may  occur  in  the  world;  and  until  such  recognition  ...  courts  of  justice 
are  bound  to  consider  the  ancient  state  of  things  as  remaining  unaltered."^ 

The  Supreiaa  Court  had  heard  numerous  cases  which  raised  questions  of  pri- 
vate property  claims  on  territory  that  had  shifted  hends  by  treaty  or  where 
there  were  conflicting  political  claims.  In  1829  the  Marshall  Court  had  refused 
to  give  a judicial  interpretation  to  the  American  treaty  of  1803  with  France  or 
the  Adaais-Onls  Treaty  of  18I9  that  had  established  the  American  acquisition  of 
the  Louislena  Territory  and  the  Floridas.  Chief  Justice  John  Marshall*  who  had 
once  served  as  a diplomat  in  Paris  and  as  Secretary  of  State,  ruled  for  a unan- 
imous Court  that  "the  judiciary  is  not  that  department  of  the  governaisnt  to 
which  the  assertion  of  Its  interests  against  foreign  powers  is  confided;  and 
Its  duty,  commonly*  is  to  decide  upon  individual  rights  according  to  those 
principles  which  the  political  departments  of  the  nation  have  established.  If 
the  course  of  the  nation  has  been  a plain  one*  its  courts  would  be  hesitant  to 

L 

pronounce  it  erroneous."  In  subsequent  cases*  the  Court  had  consistently  ruled 
that  it  had  no  authority  to  question  the  Interpretetlon  of  territorlel  claiaw 
and  treaties  by  the  State  Department*  with  the  only  qualification  that  no  ex- 
pressed prohibition  of  the  Constitution  had  been  violated.^ 

The  judicial  question  of  recognition,  however,  wes  far  more  simple  than 
the  political  realities.  The  Court  heard  cases  that  involved  the  legal  author- 
ity of  de  facto  states  to  enter  Into  contracts  with  American  citizens.  In  1852 
the  Taney  Court  Invalidated  a contract  between  Thomas  J.  Chambers*  a general  In 
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the  Texan  army,  and  some  Cincinnati  businessmen.  Chief  Justice  Roger  S.  Taney 
reasoned  that  even  though  contract  had  been  made  in  Cincinnati  in  1836,  the  year 
of  the  successful  Texan  revolution  against  Hexico,  It  was  not  binding  because 
the  President  had  not  granted  the  new  republic  de  Jure  recognition  until  a year 
later.  Since  the  official  foreign  policy  of  the  United  States  was  neutrality 
during  this  war,  the  contract  was  not  only  void  but  also  criminal.  Taney  further 
stated  that  the  Executive  decision  to  grant  diplomatic  recognition  was  a politi- 
cal question,  not  Judicial,  and  the  courts  were  bound  to  abide  by  it.^ 

In  1877  the  Supreme  Court  heard  a case  involving  acts  by  the  State  of  Vir- 
ginia during  the  Civil  War.  This  raised  the  question  of  whether  the  Confederacy 
had  been  a legal  government  from  1861  to  1865.  Eight  years  before  this  case, 
the  Court  had  ruled  that  secession  had  been  unconstitutional  and  the  Southern 
states  had  engaged  in  unlawful  rebellion.^  Justice  Stephen  J.  Field,  speaking 
for  a unanimous  Court  in  1877,  acknowledged  the  political  fact  that  the  Confed- 
eracy had  existed  as  a de  facto  government  for  four  years,  but  had  never  existed 
in  law  as  a de  Jure  state,  since  it  had  failed  on  the  battlefield  to  win  its 
independence  or  received  any  foreign  recognition.  He  further  differentiated 
two  types  of  de  facto  governments;  ones  that  replace  prior  governments  in  the 
political  operation  of  the  same  state,  and  those  that  successfully  won  their 
Independence  from  a parent  state.  In  both  regards,  the  Confederacy  had  never 
existed  legally.  Field  concluded  that  when  the  Southern  states  had  acted  within 
their  powers  as  states  under  the  Constitution  prior  to  1861,  they  acted  law- 
fully, but  when  they  acted  in  a sovereign  capacity  during  the  war,  they  had 
o 

acted  illegally. 

The  Supreme  Court  also  applied  these  constitutional  standards  to  cases  in- 
volving criminal  charges.  In  an  1890  murder  case.  It  ruled  that  whether  the 
scene  of  the  murder  had  been  on  American  territory  or  foreign  was  a question 


for  the  State  Department,  not  the  courts.  Speaking  for  a unanimous  Court, 
Justice  Horace  Gray  had  written  that  "Who  is  the  sovereign,  de  Jure  or  de  facto, 
of  a territory  is  not  a judicial,  but  a political  question,  the  determination 
of  which  by  the  legislative  and  executive  departments  of  any  government  conclu- 

9 

sively  binds  the  judges.... 

The  Supreme  Court  in  1897  tackled  the  problem  of  the  international  legal 
status  of  a de  facto  foreign  revolutionary  government  before  it  received  de  Jure 
recognition  from  the  United  States.  The  case  arose  from  a private  claim  by  an 
American  citlaen  against  a revolutionary  government  in  Venezuela  In  1892.  Chief 
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Justice  Melville  Fuller  ruled  for  a unanioous  Court  that  tha  plaintiff  had  no 
legal  grounds  to  bring  his  suit  before  an  Aoarlcan  court  against  a foreign  gov- 
emoant.  Fuller  began  with  the  basic  praoisa  of  conlty:  "Every  sovereign  State 
is  bound  to  respect  tha  Indepandanca  of  every  other  sovereign  State,  and  tha 
courts  of  one  country  will  not  sit  in  Judgment  on  the  acts  of  the  government  of 
another  done  within  Its  own  territory."  He  reasoned  that  this  rule  applied  to 
"the  agents  of  governments  ruling  by  paramount  force  as  matter  of  fact."  The 
revolutionary  regime  in  question  had  Indeed  been  successful  in  routing  Its 
successor,  and  it  had  received  official  American  recognition  In  1892;  therefore 
acts  of  tha  revolutionaries  «wre  binding  In  American  courts  even  prior  to 
diplomatic  recognition.  Fuller  concluded  that  the  plaintiff  had  to  seek  redress 


of  his  grievances  from  the  political  branch,  rather  than  the  judicial:  this  was 
a quastion  of  diplomacy. 


The  Court  considered  t«w>  similar  cases  together  in  I9I8  arising  from  the 
political  chaos  in  Mexico  between  I9I3  and  1917.  On  March  6,  I9l3^6anaral 
Vanustiano  Carranza  had  risen  In  revolt  against  fienaral  Victoriano  Huarta's 
ragime.  Saven  months  latar,  Franciso  Villa,  acting  under  Carranza's  command, 
took  the  city  of  Torreon,  where  he  had  confiscated  a shipmant  of  hides  from  tha 
Mexican  Martinez  A Company.  Villa  sold  Che  hides  to  Finnegan-Brown  Cos^any, 
which  in  turn  sold  them  to  the  Central  Leather  Company  In  tha  United  States. 
Meanwhile,  one  Oetjan  sued  for  the  recovery  of  those  hides. h Aissrican  courts 
based  on  his  claim  from  Martinez  s Company.  Tha  second  case  involved  a similar 
conflict  of  claims  over  a consignment  of  lead  bullion  held  in  bond  at  El  Faso, 
Texas. 

Tha  Court  unanimously  found  against  the  plaintiffs  In  both  cases: 

V Central  Leather  Company  and  BIcaud  v American  Metal  Comoanv.*^  Justice  John 
H.  Clarke  wrote  both  opinions.  "...Mten  a government  which  originates  In  revo- 
lution or  revolt  is  recognized  by  the  political  department  of  our  government  as 
tha  da  Jura  government  of  the  country  in  which  It  Is  established,"  ha  observed, 
"such  racognition  Is  retroactive  In  effect  and  validates  all  tha  actions  and 
conduct  of  tha  govsrnmant  so  rocegnlzed  from  tha  commencamant  of  its  axarclsa."'^ 
Under  this  interpretation,  the  acts  of  a revolutionary  wovasiant  ware  net  legally 
binding  in  American  courts  until,  and  unless,  the  President  granted  It  do  Jura 
racognition;  after  racognition,  all  acts  of  that  govsrnmant  ware  conatdarod 
lagally  binding,  even  acts  before  tha  data  of  rocognttion.  Thorafora,  a foraign 
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revolutioMry  action  might  be  deemed  void  In  an  American  court  in  one  year, 
and  found  valid  the  next  year  pursuant  to  diplomatic  recognition. 

In  this  particular  matter,  Clarke  found  that  the  VMson  Administration 
had  accorded  de  facto  recognition  to  the  Carranza  government  In  October  I9IS 
and  de  Jure  recognition  in  August  1917.  That  diplomatic  act  had  the  legal 
effect  of  validating  all  actions  by  the  Carranza  forces  since  March  1913* 
Therefore,  the  plaintiffs  lost  their  cases  in  both  suits.  Clarke  concluded 
that  It  was  the  political  decision  of  the  State  Department  to  recognize 
Carranza  that  had  made  property  confiscations  in  Mexico  palatable  In  Ameri- 
can courts.  He  further  noted  that  "To  permit  the  validity  of  the  acts  of 
one  sovereign  state  to  be  re-examined  and  perhaps  condemned  by  the  courts  of 
another  would  very  certainly  Imperil  the  amicable  relations  between  govern- 
ments and  vex  the  peace  of  nations."*^ 

Following  this  doctrine,  both  federal  and  state  courts  in  the  United 
States  refused  to  acknowledge  the  Soviet  government  as  a sovereign  entity 
following  the  Bolshevik  Revolution.  Federal  Circuit  Courts  of  Appeal  in 
California  and  New  York  In  three  admiralty  cases  ruled  that  the  Russian  Soviet 
Federated  Socialist  Republic  (RSFSR) — the  parent  state  of  the  UAion  of  Soviet 
Socialist  Republics,  which  was  formed  in  1923 — could  not  sue  in  American  courts 
because  It  was  not  a sovereign  acknowledged  by  the  American  government. 

At  the  same  time,  a Circuit  Court  ruled  that  Boris  Bakhmetyev,  the  Ambassador 
of  the  Provisional  Government,  could  represent  the  interests  of  the  Russian 
state  in  American  courts,  since  he  was  the  only  Russian  diplomatic  representa- 
tive that  the  State  Department  acknowledged.^^  In  this  1919  case,  the  court 
differentiated  between  a "state,"  which  once  recognized  Is  perpetual,  and 
"government,"  which  Is  the  political  organ  of  the  state  and  dependent  on  diplo- 
matic recognition  by  other  nations  before  it  succeeds  to  the  rights  of  the 
former  government  in  international  law. 

For  sixteen  years  American  courts  refused  to  give  effect  to  the  Soviet 
laws  of  nationalization  in  relation  to  Russian  private  property  located  In 
the  United  States  by  reason  of  non-recogni tion.  The  principal  court  that 
handled  this  type  of  case  was  the  New  York  Court  of  Appeals  (that  state's 
highest  court),  because  most  of  the  Russian  corporate  property  in  the  United 
States  was  located  in  New  York  City.  The  leading  cases  were  VAilfson  v.  RSFSR. 
decided  on  January  9,  1923,  xnd  RSFSR  v.  Cibrario,  decided  two  months  later. 
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Th«  first  cas*  Involvad  a suit  by  Max  Wulfson,  a Haw  York  daalar  In  furs, 
for  racovary  of  palts  In  Russia  that  ware  confiscatad  by  tha  Sovlats.  His 
arguMnt  %«as  that  tha  RSFSR  could  not  enjoy  sovereign  Ismunlty  In  American 
courts  simply  because  It  Mas  not  diplomatically  recognized  by  tha  United  StatPs. 
Judge  William  S.  Andrews,  speaking  for  six  of  the  seven  judges  of  tha  Court  Pf 
Appeals,  rejected  that  argument,  since  no  American  court  was  competent  to 
judge  the  actions  of  a de  facto  foreign  government.  Andrews  concluded  that 
the  Soviets  could  not  be  sued  In  New  York  since  the  courts  ware  not  the  place 
for  redress  against  foreign  countries.*^ 

The  Wulfson  case  was  significant  for  two  reasons.  It  was  tha  first  case 
in  which  a major  American  court  recognized  the  de  facto  existence  of  the  Soviet 
government.  Recognition,  Andrews  stated,  did  not  create  states;  it  only  esta- 
blished diplomatic  relations  between  equally  sovereign  nations.  Tha  case  also 
decided  that  Soviet  confiscatory  laws  were  valid  in  the  eyas  of  Aamrican  courts 
so  far  as  they  affected  property  inside  the  Soviet  state.  Whether  those  laws 
were  equally  valid  concerning  Russian  property  outside  of  Russia  was  a question 
that  the  Court  of  Appeals  would  answer  negatively  in  latar  cases. 

The  CIbrario  case  established  the  rule  that  the  Soviet  governaient  Itself 
could  not  sue  in  New  York  courts.  Judge  Andrews,  delivering  the  opinion  of  a 
unanimous  court,  wrote  that  comity  among  nations,  the  respect  that  the  courts 
of  one  nation  gives  to  the  laws  of  another,  was  a privilege  based  on  political 
recognition.  He  cited  a public  statement  by  Secretary  of  State  Colby  and 
anothar  by  his  successor,  Charles  Evans  Hughes,  on  Asierican  policy  toward 
Communist  Russia  to  the  effect  that  there  was  a state  of  enmity  between  the 
two  states  that  could  not  allow  legal  comity  In  the  courts.  "Wa  should  do 
nothing  to  thwart  the  policy  which  the  United  States  has  adoped,"  the  judge 
ruled.  In  other  words,  the  Court  of  Appeals  supported  a legal  parallel  to 
the  diplomatic  policy  of  non-recognition.  But  Andrews  added  in  his  opinion 
a new  alamant  to  lagal  thought  on  Soviet  confiscations:  comity  would  not  be 

granted  In  New  York  courts  if  it  would  mean  a conflict  with  the  public  policy 
of  the  state  as  interpreted  by  its  courts.  What  Andrews  was  adding  in  the 
form  of  obiter  dictum  (extraneous  remarks  that  do  not  directly  relate  to  the 
specific  case  at  hand)  was  that  the  Court  of  Appeals  did  not  have  to  enforce 
any  Soviet  laws,  aven  after  diplomatic  recognition  by  the  government  In 
Washington,  if  doing  so  would  violate  the  constitution  and  laws  of  New  York 


which  did  not  allow  public  expropriation  of  property  without  good  cause  and 
Just  conpensation. 

The  interesting  thing  about  the  Cibrario  case  was  that  it  did  not  involve 
any  confiscatory  laws  or  Russian  property  rights  before  1917*  Cibrario  was 
conmissioned  by  the  Soviet  government  in  1918  to  purchase  photographic  equip- 
ment in  the  United  States,  for  which  the  Soviets  deposited  about  a million 
dollars  with  the  City  National  Bank  of  New  York.  Cibrario  absconded  with  the 
money,  and  the  Soviet  government  appealed  to  New  York  courts  for  restitution. 
The  Cibrario  case  involved  a right  in  equity  that  the  Court  of  Appeals  would 
have  defended  in  almost  any  other  circumstance.  The  effect  of  the  decision 
was  that  the  Soviet  Union  had  no  legal  rights  of  contract  in  the  United  States, 
even  though  the  Department  of  State  allowed  it  to  trade  in  this  country. 

This  legitimate  Soviet  claim  was  not  satisfied  until  19^2.*^ 

Foreign  Court  Cases 

If  the  Cibrario  case  contradicted  the  business  reality  of  the  facts  in- 
volved, it  was  consistent  in  principle  with  decisions  in  other  capitalistic 
nations.  Immediately  after  the  Bolshevik  Revolution  neither  English  nor  French 
courts  took  notice  of  any  political  changes  in  Russia,  and  continued  to  adjudi- 
cate cases  involving  Russians  according  to  Tsarist  and  Provisional  Government 
laws.  For  example,  in  1921  Justice  Roche  of  the  King's  Bench  of  Great  Britain 
found  in  favor  of  the  Estonian  Company  for  Hechanical  Woodworking  in  its  suit 
against  an  American  firm  for  rights  to  plywood  confiscated  in  Russia  from  the 
former  and  sold  to  the  latter  by  the  Soviets  for  resale  in  England.  Justice 
Roche  refused  to  recognize  the  validity  of  Soviet  expropriation  of  the  Com- 
pany for  Mechanical  Woodworking's  mill  and  stock  in  Russia,  and  therefore  in- 
validated the  claim  of  James  Sagor  and  Company  to  the  same  stock  sold  to  it 
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by  the  Soviet  government. 

The  English  Court  of  Appeals,  however,  reversed  this  decision  in  Nay 
1921.  There  were  three  written  opinions  in  this  case,  Luther  v.  Sagor.  The 
principal  fact  which  altered  the  case  was  that  the  British  government  con- 
cluded a trade  agreement  with  the  Soviet  Union  on  March  16,  1921,  while  the 
case  was  under  appeal.  The  Foreign  Office  provided  the  court  with  a statement 
that  it  considered  L.  B.  Krassin  of  the  RSFSR  a bona  fide  foreign  delegate 
in  Great  Britain  representing  a de  facto  government.  This  was  sufficient 
reason  for  Lord  Justice  Banks  to  reverse  the  lower  court's  decision.  He 
wrote  that  de  facto  recognition  required  the  English  courts  to  honor  the  acts 


of  a de  facto  government.  For  precedents.  Banks  cited  two  cases  from  the  - 
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Anwrican  Supreme  Court  on  the  legal  effect  of  political  recognition.  Lord 

Justice  Warrington  agreed  with  Roche's  ruling  that  political  da  facto  racogni* 

tion  of  tha  RSFSR  by  tha  Foraign  Office  altered  the  facts  enough  to  ravarsa 
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tha  vardict.  He,  too,  relied  on  American  precedents. 

The  third  opinion  in  Luther  v.  Sagor  was  different  in  Its  approach  from 

the  other  two.  Lord  Justice  Scrutton  asserted  that  da  facto  recognition  was 

not  retroactive  in  effect,  but  became  legally  binding  on  tha  courts  of  tha 

recognizing  power  only  from  the  date  it  was  granted.  He  raised  tha  subject  of 

comity,  and  observed  that  English  courts  in  the  past  had  refused  to  extend  comity 

in  situations  where  it  would  clash  with  common  law  and  morality.  But  Scrutton 

was  not  dissenting  with  the  final  judgment  of  the  Court,  since  the  Foreign 

Office  had  established  the  national  policy  for  the  Court.  He  concluded  that 

"the  responsibility  for  recognition  or  non* recogn i t i on  with  the  consequences 

of  each  rests  on  the  political  advisors  of  the  Sovereign  and  not  on  the  judges." 

In  this  case,  he  did  not  wish  to  embarrass  the  foreign  policy  of  Prime  Minister 
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David  Lloyd  George  and  Foreign  Secretary  Lord  Curzon. 

The  English  Court  of  Appeals  in  another  case  ruled  that  Russian  branch 
banks  in  Western  nations  ceased  to  exist  legally  as  corporate  personalities 
when  the  Soviets  nationalized  all  banking  houses  in  Russia.  In  The^Russlan 
Commercial  and  Industrial  Bank  v.  Comptoir  d'Escompte  de  Mulhouse,  Mr. 

Justice  Sankey  ruled  that  a Russian  banking  firm  in  London  was  no  longer  a 
legal  identity  and  had  no  right  to  sue  in  English  courts.  The  principle  behind 
the  decision  was  that  legal  personality  depends  upon  the  laws  of  the  place 
where  it  was  Incorporated;  the  state  that  can  create  corporations  can  also 
destroy  them. 

The  above  interpretation  was  reaffirmed  in  Banque  Internationale  de 
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Commerce  de  Petrograd  v.  Goukassow,  which  Involved  a suit  against  an 
Englishman  by  the  Paris  branch  of  a Russian  bank  for  the  recovery  of  a debt 
contracted  in  France.  In  this  case,  the  Court  barred  the  suit  because  the 
plaintiff  was  not  a personality  in  the  eyes  of  English  courts.  Lord  Scrutton 
wrote,  "If  the  artificial  person  is  destroyed  In  its  country  of  origin,  the 
country  whose  law  creates  it  as  a person,  it  appears  to  me  it  is  destroyed 
everywhere  as  a person."  Lord  Atkin  took  exception  with  this  interpreta* 
tIon.  He  asserted  that  It  was  the  law  of  the  forum,  the  place  where  the 


court  sat,  that  determined  legal  personality,  not  the  law  of  the  corporate 
domicl le. 

The  House  of  Lords  took  Lord  Atkin's  point  of  view  when  it  reversed  the 

Court  of  Appeals  in  the  Mu I house  case.  The  Law  Lords  decided  that  the  Soviet 

confiscatory  decrees  did  not  dissolve  the  Russian  companies,  but  only  provided 

for  seizing  their  assets  inside  Russia.  This  decision  became  the  Judicial  pole- 
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star  for  several  cases  throughout  the  1920' s. 

French  courts  also  refused  to  extend  comity  to  Soviet  laws  that  con- 
flicted with  French  laws  regarding  property  and  property  rights  in  France.  They 
refused  to  acknowledge  the  legal  existence  of  Russian  banks  In  France,  but  with 
one  great  exception.  The  French  courts  granted  Russian  firms  a de  facto  domicile 
in  France  in  situations  where  Russian  corporate  funds  were  deposited  with  French 
business  firms  and  banks.  In  other  words,  if  a pre-1917  Russian  corporation 
had  financial  affairs  with  French  companies  in  France,  it  could  sue  as  a legal 

person  In  French  courts.  A Russian  firm  located  in  London,  for  example,  could 
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not  sue  in  French  courts  for  a contract  made  outside  of  France. 

Even  after  recognition  of  the  Soviet  government  by  France,  the  French 
courts  refused  to  award  Russian  private  property  in  France  to  Soviet  authori- 
ties. Host  of  the  pre-Revolution  Russian  corporate  interests  were  turned  over 
to  a government- appointed  trustee.  In  1925  the  Soviet  Ambassador  sued  the  ad- 
ministrator of  one  such  Russian  firm  for  the  corporate  assets.  The  court 
ruled  in  favor  of  the  trustee,  allowing  him  to  liquidate  the  company  for  the 
benefit  of  its  former  stockholders  (many  of  whom  were  probably  White  Russians 

In  Paris).  The  appeal  of  the  Soviet  Ambassador  was  rejected  at  the  intermediate 
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level  and  again  at  the  court  of  last  resort. 

A case  in  1930  further  empowered  the  administrator  of  a Russian  firm  to 
collect  debts  owed  to  it  by  French  companies.  The  administrator  sued  two 
financial  Institutions  for  over  a million  francs  which  they  refused  to  sur- 
render because  they  had  lost  over  seven  and  a half  million  francs  by  Soviet 
confiscations  of  their  property  in  Russia.  The  court  ruled  that  the  funds  be 

turned  over  to  the  administrator  in  order  that  they  be  applied  equitably  to 
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all  French  claims  against  the  Soviet  Union. 

In  both  Germany  and  Switzerland,  courts  ruled  that  Soviet  nationaliza- 
tion of  banks  and  industries  had  ended  their  corporate  existence  In  those 
nations  as  well  as  in  Russia.  In  these  two  countries,  the  emigregr  Russian 
stockholders  and  corporate  directors  could  not  sue  German  or  Swiss  firms  to 


£ 


[l 


i I 


^ ! 
' » 


t I 


I- 


ki.. 


58 


30 


sue  end  recover  claims  against  Swedes.' 

riany  legal  complications  probably  could  have  been  avoided  in  the  United 
States  if  the  Department  of  State  had  wished  to  freeze  all  Russian  assets  in 
America  until  recognition  of  Soviet  Russia  and  settlement  of  the  debt  question. 
Yet  this  policy  was  not  possible  as  long  as  it  officially  recognized  the  Pro- 
visional Governmentt  rather  than  recognizing  no  government  at  all  for  Russia. 

In  the  light  of  the  State  Department's  policy,  the  New  York  courts  chose  to 
follow  the  English  precedents  in  Russian  corporate  cases.  For  ten  years, 
Russian  emigres  sued  to  recover  Russian  business  assets  in  the  United  States 
with  consistent  success. 


Mew  York  Court  Cases.  192k- 193k 

In  192k  the  New  York  Court  of  Appeals  followed  the  English  Mu I house 
precedent  In  Sokoloff  v.  National  City  Bank.^*  Boris  N.  Sokol off  had  made  a 
deposit  with  the  National  City  Bank  in  New  York  in  order  to  open  an  account 
with  that  bank's  branch  in  Petrograd.  After  the  Bolshevik  Revolution,  Sokoloff 
demanded  payment  of  the  account  in  dollars  at  New  York  City.  The  bank  refused, 
claiming  that  when  the  Soviet  government  confiscated  its  branches  in  Russia 
It  acquired  all  the  bank's  liabilities  as  well  as  assets.  The  unanimous  deci- 
sion of  the  Court  of  Appeals  in  favor  of  Sokoloff  was  written  by  Benjamin  N. 
Cardozo,  who  would  deliver  most  of  the  Court  of  Appeals'  judgments  In  the 
Russian  corporate  cases  until  his  appointment  to  the  Supreme  Court  In  1932. 

He  based  his  opinion  on  the  fact  that  the  Soviet  government  was  not  recognized 
by  the  United  States;  thus  in  the  eyes  of  Americans  the  confiscatory  acts  of 
the  RSFSR  had  no  greater  legal  authority  than  the  robbery  of  common  bandits. 
Cardozo  further  remarked  that  Sokoloff  had  made  a contract  with  a New  York 
firm  in  New  York,  under  New  York  law  that  could  not  have  been  affected  by 
Soviet  law.  in  conclusion,  he  offered  an  Idea  that  would  cause  much  trouble 
in  the  future:  "The  intangible  cchose  in  action  [Sokoloff's  right  to  sue  for 

recovery],  at  least  when  it  is  the  result  of  a deposit  in  a bank,  has  for 
some  purposes  a situs  [legal  location]  at  the  residence  or  place  of  business 
of  the  debtor  [National  City  Bank],  though  the  creditor  be  far  away...."^^ 

The  Sokoloff  case  actually  decided  that  the  plaintiff  did  have  a 
chose  in  action;  i.e.,  his  legal  right  to  sue  for  the  recovery  of  his  deposit 
in  New  York  courts.  The  Court  of  Appeals  did  not  order  the  recovery  of  Soko- 
loff's deposit,  or  recovery  In  pre-1918  rubles.  In  the  denial  to  re-argue 
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the  case,  Cardozo  assumed  that  recovery  would  be  in  the  value  of  rubles,  but 
he  did  not  say  whether  that  would  be  1917  rubles  or  1924  rubles.  In  terms  of 
the  latter,  the  debt  would  be  worthless  because  of  the  runaway  inflation  that 
had  swept  Russia  from  1918  to  1924.^^ 

Two  months  after  deciding  the  Sokoloff  case,  the  Court  of  Appeals  ren- 
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dered  its  Judgment  In  James  v.  Second  Russian  insurance  Co.  This  case,  like 
the  earlier  one,  decided  only  questions  of  procedure  and  not  of  substance. 
Cardozo  delivered  the  unanimous  opinion  of  the  Court  again.  He  reviewed  the 
facts  of  the  case:  The  Fred  S.  James  & Company  was  an  American  firm  which  had 

received  an  assignment  from  the  Eagle,  Star  & British  Dominions  Insurance  Com- 
pany, Ltd.  (an  English  firm)  of  a claim  against  the  Second  Russian  Insurance 
Company.  Cardozo  concluded  that  the  Russian  company  still  existed  as  a legal 
personality  in  the  eyes  of  New  York  law,  since  the  Soviet  confiscatory  decrees 
were  not  applicable  in  the  New  York  courts.  As  long  as  the  Second  Russian 
Insurance  Company  existed  in  New  York,  its  funds  were  liable  to  claims  against 
It,  even  if  the  claims  were  of  foreign  origin. 

In  February  1925  the  Court  reached  a similar  decision  in  Russian  Re- 
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insurance  Co.  v.  Stoddard.  This  was  a 4-1  decision  delivered  by  Judge  Irving 
Lehman  (Judge  Crane  dissenting.  Judges  Chester  NcLaughlin  and  Wi 1 1 iam  Andrews 
not  participating,  and  Cardozo  in  the  majority).  The  plaintiffs  were  the  re- 
maining directors  of  the  Petrograd  Insurance  Company  who  were  living  in  Paris. 
They  wanted  to  recover  from  Frnacis  R.  Stoddard,  the  New  York  Superintendent 
of  insurance,  the  sum  the  company  had  deposited  with  him  according  to  New  York 
law  when  it  began  business  in  New  York  in  1906.  The  question  at  hand  was 
whether  the  directors  had  a right  to  represent  the  corporation  in  New  York 
courts  since  the  insurance  company  had  been  dissolved  in  its  homeland.  Lehman 
observed  that  since  the  United  States  did  not  recognize  the  RSFSR,  the  laws 
that  governed  the  operation  of  the  company  should  technically  be  the  laws  of 
Imperial  Russia.  Yet  he  believed  that  this  proposition  was  both  absurd  and 
unnecessary.  He  reasoned  that  as  long  as  the  State  Department  refused  to  recog 
nize  Soviet  Russia  the  New  York  courts  could  judge  cases  according  to  the 
public  policy  of  that  state,  in  order  to  escape  a judicial  dilemma,  Lehman 
concluded  that  the  Court  had  to  disclaim  jurisdiction  in  this  type  of  equity 
case  until  after  recognition  of  Moscow  by  the  United  States.  This  would  pro- 
tect the  Bankers  Trust  Company,  that  held  the  Russian  assets  in  trust,  from 
doubla  jeopardy.^^ 
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Within  the  next  five  months  the  Court  of  Appeals  rendered  two  more  im- 
portant decisions  affecting  Russian  corporate  assets  in  New  York.  It  ruled  in 
one  that  the  First  Russian  Insurance  Company  still  existed  as  a legal  identity 
and  its  directors  were  empowered  to  act  for  it  against  the  state  Superintendent 
of  Insurance. It  decided  in  the  second  that  obligations  contracted  by  New 
York  firms  with  Russian  businesses  were  not  abrogated  by  Soviet  laws.  This  was 
another  suit  against  the  National  City  Bank  for  dollar  deposits  made  by  a Rus- 
sian joint  stock  company  in  New  York.  The  court  ruled  that  the  contract  had 
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been  made  in  New  York  and  was  therefore  governed  by  New  York  law,  not  Soviet.*^ 

These  decisions  by  the  Court  of  Appeals  cases  threatened  several  of  the 

large  American  Insurance  companies  with  honoring  policies  contracted  in  Russia, 

even  though  the  Soviet  government  had  expropriated  all  of  their  assets  in 

Russia.  The  companies  feared  heavy  losses  If  the  courts  ordered  them  to  honor 

pre-l9i7  Russian  policies  while  the  Soviet  government  refused  to  refund  their 

assets  in  the  Soviet  Union.  In  1926  the  New  York  legislature,  under  heavy 

pressure  from  the  insurance  lobby,  passed  a stay  law  on  all  insurance  contracts 

made  by  New  York  firms  with  Russian  citizens  until  thirty  days  after  American 

recognition  of  the  Soviet  Union.  It  was  not  long  until  the  Court  of  Appeals 

heard  an  appeal  In  a case  that  was  a showdown  between  private  Russian  interests 

39 

and  American  business  interests. 

Henry  F.  Sliosberg  was  a Russian  subject  who  had  bought  a twenty-year 
life  insurance  policy  from  the  New  York  Life  Insurance  Company  for  20,000 
rubles.  The  policy  was  delivered  to  Sliosberg  In  St.  Petersburg  on  November  I, 
1901,  and  the  endowment  policy  was  payable  there  In  rubles.  Sliosberg  paid 
premiums  until  October  18,  1918.  In  the  meanwhile,  the  revolutionary  Soviets 
nationalized  all  Insurance  firms  in  Russia  on  December  I,  I9I7*  Two  years 
later,  the  Soviet  government  cancelled  all  life  insurance  contracts.  The  New 
York  Life  Insurance  Company  lost  all  of  its  assets  in  Russia,  and  it  assumed 
that  it  also  lost  all  liability  to  Russians  under  the  new  socialist  laws.  But 
Sliosberg  escaped  from  Russia  in  1920  and  resided  in  Paris.  In  the  spring  of 
1925  he  came  to  New  York  City  In  order  to  file  suit  against  New  York  Life  to 
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recover  I6,lk0  rubles  (over  $6,000  in  pre-1917  rubles). 

Sliosberg  v.  New  York  Life  Insurance  Company  brought  an  impressive  array 
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of  corporate  lawyers  into  court.  For  the  defendant,  there  vfere  former  Secre- 
tary of  State  Charles  Evans  Hughes  and  a future  Secretary  of  State,  John  Foster 
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Dulles.  John  W.  Oavis,  the  1924  Oemocretic  Presidential  candidate  and  famous 
Wall  Street  lawyer,  appeared  as  amicus  curiae  for  the  Equitable  Life  Assurance 
Society.  Hughes'  principal  argument  was  that  the  1926  stay  law  prohibited  his 
client  from  paying  its  obligation  to  Sliosberg  until  after  outstanding  dipio* 
matic  questions  were  settled  by  American  recognition  of  the  Soviet  regime.  He 
asserted  that  "A  stay  law  which  is  reasonable  as  a conservatory  measure  is  not 
unconstitutional."  Sliosberg's  attorneys  repeated  the  argument  that  had  won 
them  the  case  in  lower  courts:  the  stay  law  was  unconstitutional  because  it 

violated  the  sacred  obligation  of  contract.  Cardozo  was  now  Chief  Judge  of 
the  Court  of  Appeals,  but  he  did  not  choose  to  write  the  opinion  himself.  Judge 
Henry  T.  Kellogg,  who  had  Just  joined  the  court,  delivered  the  unanimous  opi- 
nion of  the  court.  The  court  decided  that  the  1926  stay  law  was  unconstitu- 
tional and  Sliosberg's  claim  was  a valid  one.  Whether  or  not  Sliosberg  was  an 
alien  was  Immaterial,  Kellogg  contended,  because  the  defendant  was  a New  York 
corporation  bound  by  New  York  law,  the  contract  was  drafted  in  New  York  (al- 
though effective  in  Russia),  and  New  York  courts  were  the  proper  place  for  this 
type  of  legal  action.  He  concluded  that  there  was  no  Justification  for  the 

New  York  stay  law,  and  that  the  Court  would  never  recognize  the  legitimacy  of 
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Soviet  laws  which  would  infringe  property  rights  in  New  York. 

Between  1927  and  1930  there  were  two  important  federal  cases  that  con- 
cerned the  legal  rights  of  Russians  in  the  United  States.  The  first  was  Lehigh 
Valley  Railway  v.  State  of  Russia,  which  was  heard  in  Second  Circuit  Court  of 
Appeals  in  1927.  Judge  Hartin  T.  Hanton  rejected  the  idea  that  federal  courts 
could  distinguish  between  de  facto  and  de  Jure  governments,  since  they  must 
follow  the  foreign  policy  of  the  national  government.  This  case  determined 
that  Serge  Ughet  was  the  official  representative  of  the  Russian  state  in  the 

United  States,  and  therefore  had  the  right  to  sue  in  American  courts  in  the 
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interest  of  Russia. 

The  second  case  involved  a suit  by  the  Barque  de  France  against  the 
Equitable  Trust  Company  of  New  York  in  1929.  The  year  before  the  Equitable 
Trust  and  the  Chase  National  Bank  had  accepted  a shipment  of  $5,210,000  worth 


of  Soviet  gold  to  be  used  for  Sovlet-American  trade.  The  Barque  of  France 
filed  a claim  on  this  gold  In  order  to  recover  Its  confiscated  assets  in  Soviet 
Russia.  Judge  Henry  W.  Goddard  wrote  for  the  Circuit  court  that  Soviet  Russia 
was  a de  facto  government,  but  that  fact  itself  was  not  a question  for  adjudi- 
cation since  it  was  a political  question  determined  by  the  political  branches 
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of  tho  national  government.  In  the  matter  at  hand,  Goddard  observed  that 
France  had  recognized  the  Soviet  Union.  That  act  had  validated  all  Soviet 
laws  as  they  concerned  Frenchmen,  but  not  Americans.  Therefore,  the  Banque 
da  France  had  no  legal  claim  to  Soviet  accounts  with  American  firms  as  means 
of  restitution  for  losses  suffered  in  Russia,  but  must  go  through  the  diplo- 
matic channels  of  its  own  government  for  relief.  Even  though  the  American 


firms  had  won  their  case,  they  decided  that  it  was  safer  to  return  the  5)old 
to  the  Soviets,  which  they  did. 


In  1930  the  New  York  Court  of  Appeals  reversed  its  earlier  rulings  and 
gave  Russian  corporate  directors  the  right  to  recover  their  assets  in  that 
state. 


The  case  was  Petrogradsky  MeJdunarodny  Kommerchesky  Bank  v.  National 
City  Bank.^**  decided  on  February  11,  1930.  The  plaintiff  was  a Russian- 


chartered  bank  which  had  deposits  in  various  cities  in  the  West.  It  had  made 
two  deposits  with  the  National  City  Bank  of  New  York  amounting  to  $66,769.^5. 

In  1925  when  the  suit  was  initiated,  six  of  the  seven  directors  of  the  bank 
in  1917  were  alive  and  living  in  Paris.  By  1930,  only  three  of  them  were  alive. 
The  National  City  Bank  refused  to  honor  its  debt  to  the  di rectors ^because  It 
claimed  that  the  Petrogradsky  Bank  was  no  longer  a legal  personality  and  that 
its  directors  had  no  right  to  govern  for  the  Institution.  In  a 5**2  decision. 
Chief  Judge  Cardozo  rejected  the  National  City  Bank's  defense  and  ruled  In 
favor  of  the  Paris  directors.  "The  personality  created  by  law  may  continue 
unimpaired  until  law  rather  than  might  shall  d&ciare  it  at  an  end,"  he  wrote. 
Apparently,  Cardozo  did  not  believe  that  the  Soviet  nationalization  decreas 
were  "law."  At  least,  they  were  not  law  in  New  York.  Cardozo  reasoned  In 
a lengthy  opinion  that  contained  much  obiter  dicta  and  few  legal  citations 
that  the  Petrograd  Bank  was  still  a legal  personality  and  Its  directors  did 
have  the  power  to  act  In  Its  behalf.  The  judgment  of  the  Court  was  that  the 


National  City  Bank  owed  the  plaintiff  directors  $66,749.^5  plus  interest  from 

1920. 


Naanwhiie,  the  New  York  courts  had  acted  to  settle  the  matter  of  the 
Russian  insurance  company  assets.  In  August  1929  the  New  York  Supreme  Court 
ordered  the  State  Superintendent  of  Insurance  to  take  possession  of  various 
securities  placed  in  trust  by  several  Russian  insurance  companies  which  was 
raquired  by  New  York  insurance  laws.  The  Superintendent  of  Insurance  took 
over  these  assets  in  order  to  satisfy  all  claims  against  the  insurance  companies 
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by  Mew  York  residents.  After  these  claims  were  paid,  there  was  a sizeable 

amount  left  over,  and  foreign  claimants  appeared  in  court  to  press  their 

claims.  The  lead  case  In  the  disposition  of  these  funds  came  in  Hatter  of 

People  (First  Russian  Insurance  Co.)  in  1930.  Cardozo  delivered  the  opinion 

of  the  Court  that  the  Superintendent  must  honor  the  claim  of  Fred  S.  James  & 

Company,  the  American  firm  that  had  received  a claim  from  a British  firm  by 

assignment  and  had  sued  for  it  in  the  1925  case  cited  above.  The  question 

remained,  however,  what  was  to  be  done  with  insurance  assets  after  all  policy 

claims,  domestic  and  foreign,  were  satisfied.  The  amount  involved  vws  about 

six  million  dollars  including  interest,  and  the  beneficiaries  might  be  Russian 

emigres  who  were  stockholders  in  these  companies  in  Russia.  Less  than  a month 

after  the  case  reported  above,  the  New  York  Supreme  Court  ruled  that  the 

surplus  assets  were  not  to  be  distributed,  but  to  be  held  by  the  Superintendent 

of  Insurance  until  after  American  recognition  of  the  Soviet  Union,  in  the 
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meantime,  the  court  placed  an  injunction  on  all  suits  for  recovery. 

In  eight  consecutive  cases,  all  argued  on  January  5,  1931,  and  decided  on 
February  10,  the  Court  of  Appeals  reversed  the  lower  court's  orders  and 
settled  some  matters  of  detail,  in  Matter  of  People  (Russian  Reinsurance  Co.) 
and  Matter  of  People  (First  Russian  Insurance  Co.).  Cardozo,  delivering 
the  unanimous  Judgment  of  the  Court,  distinguished  by  name  the  Stoddard  case 
and  followed  the  Petrogradsky  M.  K.  Bank  case.  The  Chief  Judge  reasoned  that 
it  would  be  unjust  to  satisfy  domestic  claims  and  not  foreign  ones.  He  there- 
fore raised  the  injunction  that  barred  foreign  claimants  from  suing  in  New 
York  courts.  Any  surplus  after  satisfaction  of  these  claims  would  be  turned 
over  to  the  surviving  directors  of  the  insurance  corporations.  Cardozo  took 
notice  that  in  the  case  of  the  Russian  Reinsurance  Company,  the  directors  con- 
trolled 8,000  out  of  12,000  shares,  and  the  directors  of  the  First  Russian 
Insurance  Company  had  only  3 >700  out  of  10,000  shares.  But  he  talked  as  though 
the  outstanding  shares  belonged  to  Russian  citizens  who  could  not  sue  in  Ameri- 
can courts  because  of  their  government.  He  never  conceded  the  fact  that  those 
shares  could  belong  to  the  Soviet  government  itself  by  expropriation  of  private 
holdings. 

in  the  six  other  cases,  the  Court  made  equally  unreasonable  decisions.  One 

concerned  the  amount  of  Interest  that  should  be  paid  to  a claim  by  the  company 
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liquidator.  Another  allowed  submission  of  proof  of  claim  based  on  foreign 
business  transactions  into  New  York  courts. A third  ruling  ordered  that 
claims  in  rubles  should  be  satisfied  at  the  rate  of  one  ruble  equalling  $.5I«^^ 


This  wss  • Judicial  mltrapresuntatlon  of  the  facts,  since  the  Court  denanded 
that  the  clalnant  received  equal  value  for  the  contract  when  It  Mas  made  be* 
fore  World  War  I,  Ignoring  the  great  Inflation  aftenvards.  The  value  of  the 
ruble  In  the  third  quarter  of  I9U  ranged  from  $.52  to  $.51,  but  by  the  end 
of  1917  It  had  fallen  to  $.12.^^  Yet  In  current  Soviet  noney,  this  policy 
Mould  have  been  Morthless.  In  two  cases  decided  together,  that  of  the  Northern 
Insurance  Company  and  the  Moscow  Fire  Insurance  Company,  respectively,  could 
recover  their  company  assets  If  they  would  post  a bond  to  Insure  proper  use 
of  the  funds.  Otherwise,  the  directors  were  to  put  the  assets  In  a trust 
company  to  be  controlled  by  the  courts.  In  the  last  case,  the  court  found 
that  the  Second  Russian  Insurance  Company  was  Insolvent,  having  four  times 
as  many  claims  as  assets,  so  the  available  funds  mould  be  put  into  a trust 
company  for  safekeeping.^^ 

In  1932  President  Herbert  Hoover  appointed  Cardozo  as  an  Associate  Jus- 
tice of  the  United  States  Supreme  Court,  and  his  place  as  Chief  Judge  in  New 
York  was  taken  by  Cuthbert  W.  Pound.  The  position  of  the  Court  of  Appeals 
on  the  Russian  cases,  homtever,  did  not  change.  In  1933,  four  months  before 
the  Roosevelt-Litvinov  Accords,  the  New  York  superior  court  upheld  the  right 
of  Standard  Oil  Company  to  oil  deposits  In  Russia  based  on  a Soviet  conces- 
sion. The  facts  of  the  case  miere  similar  to  Luthar  v.  Sogar  and  the  Wulfson 
case.  At  the  Intermediate  level,  the  New  York  Supreme  Court  observed  that 
the  laws  of  the  RSFSR  were  binding  in  Russia,  although  not  beyond  its  borders. 
The  consequence  of  not  giving  extra-territorial  effect  to  Soviet  decrees,  the 
court  observed,  "has  been  that  corporations  non-existent  In  Soviet  Russia  In 
Soviet  Russia  have  been,  like  fugitive  ghosts  endowed  with  extra-territorial 
immortality,  recognized  as  existing  outside  Its  boundaries....  To  refuse  to 
recognize  that  Soviet  Russia  is  a government  regulating  the  internal  affairs 
of  the  country  is  to  give  to  fictions  an  air  of  reality  which  they  do  not 
deserve. Chief  Judge  Pound,  delivering  the  unanimous  opionlon  of  the  Court 
of  Appeals,  agreed.  The  N.  Salimoff  t Company  could  not  sue  In  this  court  to 
recover  property  losses  suffered  inside  Russia,  since  New  York  courts  had  no 
right  to  judge  the  acts  of  a foreign  government  in  Its  omm  territory,  be  It 
de  facto  or  ^ Jure. 

On  the  other  hand,  the  superior  court  did  not  accept  the  lower  court's 
analogy  of  Russian  corporations  in  New  York  as  "fugitive  ghosts  endowed  with 
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•xtra'tcrritorlal  immortality."  If  the  Court  of  Appeals  had  based  its  Judg* 
ments  on  recognition  alone,  it  would  have  been  obliged  to  give  ail  Soviet  laws 
affect  in  New  York  after  American  recognition  in  November  1933*  Yet  it  had  on 
several  occasions  remarked  that  It  would  never  honor  foreign  lam  that  were 
contrary  to  the  public  policy  of  the  state.  This  doctrine  was  reaffiriaed  In  a 
case  decided  three  months  after  the  Rooseve1t-LI tvinov  Accords.  The  Vladikav- 
kazski  Railway  Company  sued  the  New  York  Trust  Company  for  recovery  of  a deposit 
of  $66,586.18  made  in  its  behalf  by  the  Imperial  Russian  Government.  The  case 
at  hand  concerned  particular  motions  that  had  been  stricken  by  the  lower  courts 
in  the  litigation  of  the  claim.  Judge  Irving  G.  Hubbs  reiterated  the  Court's 
position  that  the  Sal imoff  case  applied  only  to  property  located  in  Russia,  and 
It  did  not  affect  Russian  property  in  New  York.  The  basis  for  the  Court's  con- 
tinued rejection  to  enforce  Soviet  confiscatory  laws  was  the  lack  of  comity. 

The  Court  found  that  the  Soviet  expropriations  were  "contrary  to  our  public 
policy  and  shocking  to  our  sense  of  justice  and  equity."  Hubbs  continued, 

"That  the  confiscation  decree  in  question,  clearly  contrary  to  our  public  pol- 
icy, was  enacted  by  a government  recognized  by  us,  affords  no  controlling 
reason  why  it  should  be  enforced  in  our  courts. 

It  appeared  that  the  Court  of  Appeals  may  have  begun  to  change  its 
views  on  the  Russian  cases  in  1936.  Indeed,  the  decisions  of  the  I920's  seemed 
to  have  little  relevance  to  the  realities  of  the  1930's.  In  Doughety  v.  Equit- 
able Life  Assurance  Society. which  involved  the  reversal  of  twenty-six  cases 
from  the  lower  court,  Judge  Frederick  Crane  (who  had  sat  on  the  Court  during 
the  earliest  cases)  ruled  that  a contract  made  in  Russia  before  the  Bolshevik 
Revolution  was  worthless.  While  the  Soviet  laws  were  still  repugnant  to  him 
personally,  the  Judge  observed  that  "we  at  leaqt  must  admit  that  other  peoples 
can  try  the  experiment  [socialism]  if  they  please."  He  also  took  notice  that 
in  1926  the  Soviet  government  had  issued  a new  ruble  standard  where  one  new 
ruble  equaled  fifty  billion  old  ones.  Therefore,  the  plaintiffs  could  not 
recover  full  value  on  insurance  poi icies  contracted  in  rubles  that  matured  after 
Narch  7,  1926.  Judge  Lehman  concurred  with  the  result,  but  he  wrote  a separate 
opinion  differing  with  Crane's  judicial  concessions  to  Soviet  rule.  In  no  cir- 
cumstances tsould  he  allow  any  Soviet  law  that  abridged  the  obligation  of  con- 
tract to  be  effective  In  this  court,  although  he  had  to  acknowledge  that  Infla- 

CQ 

tion  indeed  had  changed  economically  the  real  value  of  contracts. 
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Th«  slight  shift  in  the  Court  of  Appeals'  reasoning  ms  consistent  with 

the  adJustMnt  of  other  Western  courts  to  the  diploiMtic  realities  of  the  tiiaas. 

A 1933  English  Chancery  decision  found  that  the  Soviet  reorgan I lat Ion  of  the 

Kusslan  economy  had  terminated  the  legal  existence  of  Ausslan  firms  abroad.  Thi 

case  Involved  the  distribution  of  assets  of  a defunct  Russian  branch  bank  in 

London.  But  to  concede  that  Soviet  laws  ended  the  bank's  existence  was  not  to 

say  that  the  Soviet  government  had  a legitimate  claim  to  that  bank's  assets. 

The  Chancery  court  ruled  that  all  claims  based  on  contracts  negotiated  in  England 

would  be  governed  by  English  law.  Sir  F.  H.  Haugham  therefore  dismissed  the 

Soviet  claim  and  ruled  that  English  claims  would  be  honored  against  the  bank's 
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remaining  assets. 

Commentaries  on  Won-Racoon it  ion  Cases 

As  could  be  expected,  the  New  York  and  British  cases  reported  above 
created  much  controversy  among  legal  commentators.  In  1925  a lawyer  writing  for 
the  North  Carolina  Law  Review  observed  that,  according  to  the  English  precedents, 
recognition  alone  was  the  critical  factor  as  to  whether  Western  courts  would 
give  effect  to  Soviet  iaws.^*  Three  years  later,  John  6.  Hervey,  a political 
science  instructor  at  the  Wharton  School  of  Finance  and  Commerce  at  the  Uni- 
versity of  Pennsylvania,  wrote  that  there  had  been  a variety  of  reasons  %<hy 
Western  courts  had  refused  to  honor  Soviet  lat<s  when  the  political  branch  of 
government  had  not  extended  recognition.  In  the  absence  of  political  advica, 
the  courts.  In  his  opinion,  had  relied  on  the  doctrine  of  non-recognition  too 
heavily.  Hervey  believed  that  American  courts  should  give  effect  to  the  acts 
of  de  facto  governments  whenever  Justice  required  it,  as  long  as  enforcement 
was  not  contrary  to  the  laws  of  the  forum.  The  basis  of  this  legal  doctrine 
would  free  the  judicial  branches  from  the  political  policies  of  the  national 

government,  because  the  courts  could  continue  to  invalidate  Soviet  decrees  even 
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after  recognition. 

Hervey 's  opinions  were  adapted  by  Yale  Law  Professor  Edwin  Borchard  in 
a 1932  article  for  the  American  Journal  of  International  Law,  of  which  Borchard 
was  an  editor.  The  distinguished  international  law  expert  bemoaned  the  legal 
confusions  over  de  facto  and  de  Jure  recognition  that  had  resulted  from  Wilson's 
foreign  policy.  He  ms  particularly  upset  with  the  state  of  Russian  affairs: 
the  Department  of  State  recognized  the  representative  of  a non-existent  govern- 
ment, while  it  allowed  representatives  of  a non- recognized  government  to  do 
business  in  the  United  States,  even  though  the  latter  technically  had  no  legal 


67 


rights.  Borchard  strongly  urgod  th«  courts  to  free  themselvos  from  tho  legal 
quagmire  that  resulted  from  unorthodox  diplomatic  policies  and  Judge  the  laws 
of  foreign  governments  according  to  the  legal  standards  of  the  forum.  In  other 
words.  Borchard  was  advocating  that  the  courts  should  decide  what  they  liked  and 
disliked  rather  than  leaving  that  evaluation  to  the  State  Oepartisent.^^ 

An  excellent  study  by  George  Nebolsine  for  the  Yale  Law  Journal  in  June 
1930  supplied  the  Hervey-Borchard  thesis  with  a wealth  of  information.  Nebol- 


sin^  categorized  Western  decisions  about  Kusslan  property  Into  four  approaches. 
First,  there  were  courts  that  had  rejacted  the  effect  of  Soviet  laws  because  of 
diplomatic  non-recognition.  Secondly,  there  were  courts  In  countries  that  had 
recognized  the  Soviet  Union,  but  had  Interpreted  Soviet  law  in  such  a way  as 
not  to  give  it  an  extra-territorial  effect.  In  the  third  category,  some  courts 
had  given  some  Russian  firms  a de  facto  domicile  outside  of  Russia,  as  the 
French  courts  had  done.  And  lastly,  there  were  those  which  had  ruled  that  the 
forum  determined  what  laws  applied  to  the  governance  of  corporations  and  not 
the  laws  of  the  state  of  incorporation.  Nebolsine  pointed  out  how  the  New  York 
Court  of  Appeals  had  shifted  from  the  first  to  the  fourth  approach.  In  conclu- 

6k 

sion.  he  gave  much  praise  to  Cardozo  for  evoking  the  law  of  the  forum  doctrine. 

To  what  degree  these  journal  articles  Influenced  the  Judges  of  the  Court 
of  Appeals  would  be  very  difficult  to  determine.  It  is  true  that  the  Court  held 
weak  premises  to  refuse  to  acknowledge  the  legal  existence  of  the  Soviet  Union 
only  because  of  American  diplomatic  non- recognition.  As  one  coamentator  at  the 
time  pointed  out.  recognition  does  not  create  a state  or  a government  in  the 
International  system,  but  only  establishes  diplomatic  Intercourse.^^  Professor 
Louis  L.  Jaffe  of  Harvard  was  very  critical  of  the  Court  of  Appeals  because  it 
refused  to  allow  the  Soviet  government  legal  rights  which  it  had  earned  by  poli- 
tical survival  in  a hostile  world  environment.^  To  base  decisions  on  conflict 
of  laws,  however,  was  a different  matter.  Hera  the  courts  exercised  the  Initia- 
tive in  Judging  cases  rather  than  submitting  to  the  political  branches  which 
conducted  political  policy.  It  t#ould  not  ba  until  the  Belmont  decision  by  the 
> Supreme  Court  in  1937  that  the  conflict  of  laws  approach  also  bowed  to  the 

national  government's  Interpretation  of  international  relations. 

Conclusions 

In  summary,  these  Now  York  cases  Involving  Russian  corporate  assets  after 
i the  Bolshevik  Revolution  were  important  In  respect  to  the  legal  nuances  of  the 
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AMrIcan  non- recogn 1 1 i on  policy  toward  tha  Sovlat  Union.  They  Mlustrata  tha 
Judicial  frame  of  mind  preceding  tha  Roosavalt-Lltvlnov  Accords,  and  they  were 
tha  precedents  upon  which  later  cases  were  litigated  after  the  Justice  Depart- 
ment entered  the  court  battles  in  I93i*  Three  specific  things  should  be  noted 
in  regard  to  these  cases.  First,  during  the  1920* s the  American  courts  followed 
the  well-established  doctrine  that  foreign  policy  was  the  responsibility  of  the 
political  branches  of  government  and  the  judicial  branch  was  bound  by  the  larger 
value  decisions  of  the  Executive  branch.  During  this  decade,  the  New  York  Court 
of  Appeals  made  its  judgments  consistent  with  the  State  Department's  foreign 
policy.  It  gave  no  legal  benefits  to  the  Soviet  Union  which  the  State  Depart- 
ment chose  to  deny  Moscow,  the  Department  acting  In  retaliation  for  repudiation 
of  Russian  debts  and  Soviet  international  revolutionary  activities.  The  second 
point  is  that  the  Court  of  Appeals  did  not  change  Its  outlook  on  the  Russian 
situation  when  the  Roosevelt  Administration  changed  the  national  policy  In  1933. 


it  refused  to  grant  comity  to  the  laws  of  the  Soviet  system,  it  continued  its 
enmity  to  the  Russian  socialist  experiment  despite  the  fact  that  President  Roose- 
velt was  trying  to  mitigate  ideological  differences  in  the  face  of  bellicose 
fascism. 

Finally,  Cordozo  and  other  members  of  the  Court  of  Appeals  may  have  had 
an  exaggerated  sense  of  protection  for  Individual  property  rights.  They  con- 
sistently upheld  foreign  claims  against  the  interests  of  larger  American  compa- 
nies that  had  lost  millions  by  Soviet  confiscations.  Why  should  former  Russian 
property  claims  in  the  West  be  more  favored  than  the  claims  of  American  nationals? 
It  is  true  that  allowing  the  New  York  banks  and  insurance  firms  to  keep  Russian 
deposits  to  satisfy  their  own  claims  would  have  been  unfair  to  other  Americans 
having  claims  against  the  Soviet  Union.  The  simplest  solution  would  have  been 
a federal  court  order  desmnded  by  the  State  Department  to  hold  all  Russian  cor- 
porate assets  In  escrow  until  a diplomatic  settlement  could  be  reached  with 
Moscow.  This  was  a lagal  impossibility  as  long  as  the  State  Department  continued 
the  fiction  that  Bakmetyeff  and  Ughet  represented  the  Russian  state.  They 
actually  reppesented  nothing  but  their  own  interests  and  those  of  exiled  Russians 
who  opposad  the  Soviet  dictatorship.  The  other  solution  was  that  tha  New  fork 
courts  could  have  held  Russian  assets  In  trust.  This  they  did  do  for  the  Russian 
Insurance  companies,  but  only  because  they  ceased  to  function  after  1925* 
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CHAPTER  III 

THE  LITVINOV  ASSIGNMENT  CASES 
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On  September  I7«  I93^i  Attorney  General  Cummings  reported  to  Secretary 
of  State  Hull  that  he  interpreted  the  Litvinov  Assignment  to  Include  both  Rus‘ 
Sian  state  assets  and  former  Russian  private  property  in  the  United  States. 
Whether  that  had  been  the  original  intent  of  FDR  and  Litvinov  ten  months  before 
is  not  at  ail  certain;  but  from  the  autumn  of  193^  on,  the  Justice  Department 
asserted  that  the  Litvinov  Assignment  should  mean  that  the  United  States  had 
claim  to  all  pre’’l9l7  Russian  assets  in  this  country.  The  recovery  of  old 
Russian  state  assets  was  relatively  easy,  but  the  claim  to  private  Russian  pro- 
perty was  a legal  question  that  would  take  eight  years  of  litigation  in  federal 
courts.  The  Supreme  Court  cases  on  the  Litvinov  Assignment  constituted  a major 
chapter  in  the  history  of  judicial  review  of  American  diplomacy,  from  which 
emerged  the  current  legal  interpretations  of  recognition,  foreign  confiscations 
of  private  property,  and  executive  agreements. 

Recovery  of  Russian  State  Property 

The  Justice  Department  had  little  difficulty  in  recovering  those  assets  in 
the  country  that  had  belonged  to  the  Russian  state  itself.  On  February  6,  I93k, 
less  than  three  months  after  the  Roosevelt-Li tvinov  Accords,  the  Justice  Depart- 
ment won  the  right  to  replace  the  "State  of  Russia"  in  a suit  initiated  by  Serge 
Ughet  against  the  National  City  Bank  in  1928.  At  stake  was  a deposit  of 
$115,788.32  made  by  the  Russian  government  before  the  Bolshevik  Revolution.  The 
U.S.  Attorney  argued  the  government's  claim  as  assignee  of  the  Soviet  government 
before  the  United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit.  Judge 
Martin  T.  Manton^with  the  concurrence  of  Judges  August  Hand  and  Harrie  Brigham 
Chase,  ruled  that  the  conduct  of  foreign  relations  was  a political  rather  than 
a judicial  matter  and  that  the  assignment  had  been  made  within  the  powers  of 
the  President  to  make  such  an  executive  agreement.^  While  this  case  involved 
only  a chose  In  action  (a  right  to  sue  for  a claim)  based  on  a fund  once  belong- 
ing to  the  Russian  government  and  not  involving  private  Russian  corporate  assets, 
the  Circuit  Court's  decision  seemed  to  indicate  to  the  Justice  Department  that 
the  courts  would  be  sympathetic  to  its  interpretation  of  the  Litvinov  Assign- 


The  total  amount  of  Russian  state  claims  against  American  nationals,  as 
listed  by  Ughet  in  his  assignment  of  claims  to  the  American  government  on  August 
25>  1933,  was  over  eight  million  dollars.  The  largest  single  claim  was  of  five 


mMllon  dollars  against  the  Guaranty  Trust  Company  of  New  York  for  deposits 
laade  by  Ughet  In  I9I7>  most  of  which  was  probably  aid  from  the  Aiaerlcan  govern- 
ment.  The  Justice  Department  began  a suit  for  recovery  of  this  deposit  on 
September  2),  193^*  It  took  nearly  four  years  for  the  case  to  reach  the  Supreme 
Court,  which  eventually  ruled  against  the  government's  claim  on  a legal  techni- 
cality. The  government  did  receive  some  Russian  claims  without  a court  battle, 
but  only  a small  amount  By  autumn  of  1935,  it  had  recovered  less  than  $170,000. 

One  of  the  amounts  was  $825.93  from  the  estate  of  August  Beliaont,  Jr.,  an  aaount 

2 

that  Belmont  had  received  from  Ughet  on  behalf  of  the  Provisional  Government. 

New  York  Bank  B Trust  Case. 

The  recovery  of  former  Russian  corporate  property  was  a long  and  difficult 
Judicial  process.  As  explained  in  Chapter  I,  there  is  reason  to  believe  that 
President  Roosevelt  and  his  advisors  did  not  intend  the  Litvinov  Assignment  to 
include  these  as  well  as  Russian  state  property.  Or,  perhaps  there  were  people 
at  the  White  House  and  State  Department  who  were  aware  of  the  New  York  cases 
involving  Russian  assets,  and  were  satisfied  that  the  Litvinov  Assignment  was 
worded  broadly  enough  that  the  government  could  wait  to  see  whether  it  would  be 
worth  the  trouble  to  press  the  Assignment  in  American  courts. 

It  was  Soviet  Ambassador  Troyanovsky  who  first  approached  the  State  Depart- 
ment for  a clarification  of  exactly  what  the  Litvinov  Assignment  meant  in  detail. 
Robert  F.  Kelley,  the  Chief  of  the  Division  of  Eastern  European  Affairs,  reported 
on  February  21,  1931*,  a conversation  with  Troyanovsky  in  which  the  Assignment 
clauses  were  discussed.  The  Soviet  Ambassador  suggested  that  the  paragraph  with 
regard  to  Soviet  waiver  of  claims  was  too  broad,  and  Kelley  agreed  that  that 

3 

part  of  the  Accords  needed  revision.  Troyanovsky  complained  to  Secretary  of 
State  Hull  In  March  about  the  results  of  a recent  New  York  Court  of  Appeals 
case  that  refused  to  honor  Soviet  laws  in  relation  to  Russian  Interests  In  the 
United  States.  The  case  to  which  he  referred  was  probably  VladIkavkazskI  Rail- 
way Company  v.  New  York  Trust  Company,  which  was  decided  on  February  27,  193^- 
This  was  the  first  major  case  after  the  American  recognition  of  Soviet  Russia 
in  which  the  Court  of  Appeals  refused  to  give  comity  to  Soviet  property  laws 
bacama  thay  wara  in  conflict  with  New  York  public  policy.  It  was  Troyanovsky's 

suamaatlaa  ta  Null  that  tha  Amarican  government  should  intervene  in  the  JudI- 

|| 

elal  haadliat  af  Raasian  property  Interest. 

nia  lacaraeliaf  thiap  ta  aate  hare  is  that  all  through  the  I920's  Soviet 
a^mae  '•  taa  Maat  had  eat  triad  ta  claim  far  thair  government  tha  property  of 
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Russian  companies  outside  of  Russia.  In  his  famous  "Circular  No.  42,"  dated 
April  12,  1922,  Soviet  Foreign  Affairs  Conmissar  Georges  Chicherin  Instructed 
his  diplomatic  agents  not  to  make  legal  claims  to  private  Russian  property  abroad. 
At  the  end  of  the  message,  he  concluded: 

Consequently,  the  structure  of  rights  of  property  established 
by  decrees  issued  by  the  Russian  Soviet  authorities,  regulate  but 
property  relations  within  the  territory  of  the  R.S.F.S.R. 

Property  rights  pertaining  to  persons  who  do  not  reside  within 
the  territory  of  the  R.S.F.S.R.  and  are  not  connected  with  the 
latter,  cannot  be  ruled  by  Russian  Law  and  are  subject  to  local 
legislation,  independently  of  the  citizenship  of  persons  inter- 
ested therein,  even  if  they  happen  to  be  Russian  citizens.^ 

It  is  not  known  whether  the  circular  was  an  honest  legal  appraisal  by  lawyers  in 
the  Commissariat  of  Foreign  Affairs,  or  only  a pragmatic  diplomatic  policy  to 
prevent  Soviet  representatives  from  getting  involved  in  Western  judicial  battles 
that  might  create  bad  public  opinion  toward  Moscow.  A case  was  mentioned  in 
Chapter  II  in  which  the  Soviet  Ambassador  to  France  prosecuted  a claim  against 
former  private  Russian  property  in  1925,  with  no  success.^ 

This  much  is  known:  In  the  eyes  of  orthodox  Communists,  international  law 

is  a capitalistic  tool  to  protect  bourgeois  society.  Communists  view  It  as 
merely  a political  technicality  to  be  used  in  dealing  with  the  West  only  to  pro- 
tect Soviet  interests.  There  is  no  question  that  the  Soviet  confiscatory  de- 
crees Intended  to  expropriate  all  the  property  that  the  Soviets  could  put  their 
hands  on.  If  Moscow  did  not  claim  nationalization  of  Russian  property  abroad, 
it  was  because  it  could  not  get  to  it.  Since  the  Soviet  government  could  not 
get  Russian  assets  in  New  York  City  by  its  own  authority,  its  assignment  of  them 
to  the  American  government  cost  Moscow  nothing  and  perhaps  could  pacify  Washing- 
ton as  a token  payment  of  war  debts. ^ 

In  any  event,  the  Department  of  Justice,  in  cooperation  with  the  Treasury 
and  State  Departments,  decided  to  prosecute  the  government's  claim  to  Russian 
corporate  property  in  New  York  by  virtue  of  the  Litvinov  Assignment.  The  object 
of  the  first  suit  was  the  residue  fund  of  the  Moscow  Fire  Insurance  Company, 
which  the  New  York  Bank  & Trust  Company  was  holding  in  trust  for  eventual  distri- 
bution, pending  the  findings  of  a court-appointed  referee.  On  August  13,  1934, 

U.S.  Attorney  Martin  Conboy  filed  the  government's  claim  with  the  referee.  Only 
nine  days  later,  Conboy  filed  suit  against  the  New  York  Bank  t Trust  and  re- 
quested a court  injunction  against  any  distribution  of  the  fund  pending  litigation. 


i 


•y  October  I,  193b,  the  Justice  Oepertment  had  initiated  seven  suits  Involving 
over  six  and  a half  nilllon  dollars,  with  eight  more,  for  over  four  Million 

ft 

dollars.  In  preparation. 

The  details  of  the  Mew  York  Bank  t Trust  case,  the  first  governMent  suit  Co 
recover  Russian  business  property  to  reach  the  United  States  Supreoe  Court,  were 
very  coMplicated.  The  case  involved  three  suits  handled  together:  against  the 

Mew  York  Sank  ft  Trust  CoMpany  for  $l,080,399.5<^  held  In  trust  for  the  Moscow  j 

Fire  Insurance  Coopany;  against  the  President  and  Directors  of  the  Manhattan 
Company  for  $2b9,000  of  the  Morthern  Insurance  Company  of  Moscow;  and  against 
the  Mew  York  Superintendent  of  Insurance  for  about  one  Million  dollars  of  the 
First  Russian  Insurance  Company.  These  Russian  insurance  companies  had  contin- 
ued to  do  business  in  Mew  York  until  192$,  even  though  their  home  offices  had 
been  nationalized  In  I9I8.  Mew  York  law  required  that  every  insurance  firm 
doing  business  in  the  state  had  to  deposit  a security  to  cover  policies  with  the 
State  Superintendent  of  Insurance.  In  192$  and  1926  the  Mew  York  Supreme  Court 
ordered  the  Superintendent  to  take  legal  custody  of  all  Russian  Insurance  com- 
pany assets  and  hold  them  pending  court  order  for  distribution.  By  1931,  the 
Superintendent  had  satisfied  all  domestic  claims  and  still  had  a sizable  amount 
left.  The  Court  of  Appeals  in  the  eight  cases  decided  on  January  $,  1931,  had 
ruled  that  in  the  question  of  the  Moscow  Fire  Insurance  and  Morthern  Insurance,  j 

for  which  there  were  only  one  and  two  surviving  directors,  respectively,  the 
funds  could  be  placed  in  a trust  company  pending  final  liquidation.  On  April  j 

1933,  the  Superintendent,  Oeorge  S.  Van  Schalck,  deposited  the  fund  of  | 

Moscow  Fire  Insurance  with  the  Mew  York  Bank  ft  Trust  Company.  The  very  next  j 

day,  Paul  Lucke,  the  sole  surviving  director  of  this  insurance  company,  sued  I 

In  Mew  York  court  for  final  distribution  of  it.  The  case  was  heard  by  a ref-  l 

eree  from  October  1936  to  August  1935*  His  report  recomsiended  the  satisfaction 
of  twenty-five  non-Russian  foreign  claims  and  the  distribution  of  $700,000  to  | 

600  shareholders,  most  of  whom  were  Russian  emigres.  The  claim  of  the  United 

q 

States  government  was  not  Included.^  j 

Conboy  filed  the  government  complaint  in  the  District  Court  for  the  Southern  i 

District  of  Mew  York  on  August  22,  1936.  Seven  days  later,  the  defendant  moved  ' I 

to  dismiss  the  Federal  complaint  on  the  grounds  that  it  failed  to  state  facts  | 

sufficient  to  constitute  a case.  Conboy* s case  was  based  on  the  Litvinov  Assispi-  j 

ment  and  the  fact  that  American  recognition  of  Soviet  Russia  had  retroactively 
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validated  Soviet  laws  since  I9i7>  including  confiscatory  decrees.  Conboy 
argued  that  the  Litvinov  Assignment  included  this  fund,  that  it  was  a valid 
contract  between  the  American  and  Soviet  governments,  and  that  the  Soviet  con- 
fiscatory decrees  intended  to  cover  Russian  corporate  assets  abroad.  The  counael 
for  Paul  Lucke  was  a well-known  conservative  New  York  attorney,  Frederick  B. 
Campbell,  who  was  under  Indictment  himself  for  his  failure  to  turn  in  gold 
bullion  In  opposition  to  Roosevelt's  economic  policy.  Judge  Alfred  C.  Coxe 
heard  the  case  on  October  k and  6,  and  rendered  his  opinion  on  November  28.  He 
dismissed  the  government's  suit,  because  he  believed  that  the  Soviet  government 
had  no  legitimate  right  to  the  insurance  corporation's  assets  under  the  law  of 
New  York  and  that  the  Litvinov  Assignment  had  not  included  this  type  of  claim. 

Conboy  appealed  the  case  to  the  Circuit  Court  of  Appeals  on  December  22, 
193^.  Judges  Hanton,  Chase,  and  August  Hand  (the  same  three  who  had  decided  in 
favor  of  government's  rights  by  Litvinov  Assignment  on  February  6,  193^)  heard 
the  case  and  rendered  their  Judgment  on  Hay  20,  1935.  The  Circuit  Court  upheld 
Judge  Coxe's  ruling  against  the  government  by  a 2-1  vote.  Judge  Hanton  dissent- 
ing. Judge  Chase,  rendering  the  Judgment  of  the  court,  did  not  follow  Coxe's 
reasons.  He  did  not  dispute  the  validity  of  the  Litvinov  Assignment,  nor  that 
of  Soviet  laws  affecting  property  In  this  country.  Whereas  Coxe  had  dismissed 
the  government's  suit  on  substantive  grounds.  Chase  dismissed  it  on  procedural 
technicalities.  He  and  Judge  Hand  believed  that  the  government  had  to  sue  in 
the  New  York  state  courts  for  recovery,  not  in  federal  courts,  because  the  suit 
was  in  rem  (against  a thing)  which  was  in  the  original  Jurisdiction  of  the  state 
courts. ^ ^ 

This  decision  would  mean  eventual  disaster  for  the  government's  case.  The 
Justice  Department  could  not  hope  to  win  Its  argument  In  the  New  York  Court  of 
Appeal sj  which  had  taken  such  an  uncompromising  stand  against  giving  any  extra- 
territorial effect  to  Soviet  confiscatory  decrees.  That  was  the  whole  point  be- 
hind Conboy's  pleading  the  case  In  a Federal  court.  Chase  based  his  opinion  on 
the  judicial  status  of  the  United  States  as  a plaintiff  in  a private  capacity, 
'as  statutory  successor  to  a corporation,  once  rermved,  rather  than  as  the 
national  policy,  which  would  entitle  it  to  sue  In  its  own  courts. 

It  was  precisely  on  this  point  that  Judge  Hanton  wrote  a lengthy  dissent, 
over  twice  as  long  as  Chase's  opinion.  He  insisted  that  the  American  government 
acted  as  a sovereign  in  everything  it  did,  particularly  in  foreign  relations 
where  it  shared  power  with  no  other  level  of  government.  Hanton  emphasized  that 
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recognition  m%  an  EMacutIva  political  act  which  was  both  ratroactiva  In  Its 
legal  affect  and  binding  on  the  courts.  Ha  also  Maintained  that  an  axacutiva 
agraasMnt  stating  the  conditions  of  recognition  was  likawise  binding  on  the 
courts.  In  other  worda»  as  of  Novasibar  16,  I933t  the  Soviet  govarnnant  bacaMe 
the  legal  owner  of  the  forner  Russian  corporate  assets  in  New  York,  not  the 
courts  of  New  York.  Whan  the  Soviet  government  assigned  this  right  to  the 
American  government,  the  latter  succeeded  to  a sovereign  right,  and  the  New 
York  courts  had  no  responsibility  except  as  custodian  for  the  United  States. 

Hanton  rejected  the  argument  that  Soviet  confiscations  were  against  the  public 
policy  of  New  York;  New  York  had  no  "public  policy"  in  foreign  affairs.  The 
national  "public  policy"  in  dipiomtic  relations  was  determined  only  by  the 
President. 

The  State  Department  was  rather  nonplused  over  the  entire  judicial  process. 

In  a note  to  Assistant  Secretary  of  State  Helton  Noore,  a legal  expert  in  the 
department.  Eastern  European  Affairs  Chief  Robert  Kelley  urged  that  the  suits 
be  dropped  because  he  did  not  like  the  arguiaent  that  Soviet  laws  could  have 
extra-territorial  effect  In  the  United  States. Hull,  however,  infomad  Attorney 
General  Cummings  on  December  1$,  I93^t  that  the  State  Department  agreed  with  the 
Treasury  Department:  Conboy  should  appeal  Judge  Coxa's  opinion  to  the  Circuit 

Court. ^ In  a similar  note  after  the  Circuit  Court's  judgment,  Noot'e  Informed 
Cummings  that  it  was  up  to  the  Justice  and  Treasury  Departments  to  make  the 
decision  whether  to  appeal  the  case  to  the  Supreme  Court.  Noore  showed  no 
Interest  in  the  case,  as  though  the  State  Department  were  trying  to  disown  a 
policy  that  had  failed  to  produce  results,  a policy  that  it  had  not  originatad. 

The  government  had  not  yet  decided  what  to  do  with  the  money  it  night  re- 
cover from  the  Litvinov  Assigneent.  One  private  suggestion  made  to  President 
Roosevelt  was  that  the  suits  should  be  dropped  because  the  Soviets  would  deduct 
from  their  obligations  any  money  the  government  recoverd  in  the  United  States. 

But  by  spring  I93S  It  t«as  obvious  that  the  United  States  was  not  going  to  re- 
ceive any  debt  payments  from  Noscow  in  the  near  future.  Secretary  of  the  Trea- 
sury Horgenthau  wrote  to  Hull  on  Hay  k,  1935*  suggesting  that  the  President 
should  announce  that  he  would  ask  Congress  to  provide  for  the  use  of  any  re- 
covered funds  from  the  Litvinov  Assignment  to  compensate  private  Aswrican  claims 
against  the  Soviet  Union. Hull  responded  that  he  fully  agreed  that  the  govern- 
ment should  not  keep  any  assets  it  recovered,  but  rather  apply  them  to  the  pri- 
vate  American  claims.'  This  was  done  by  act  of  Congress  in  1939>  “ 
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The  Justice  Department  petitioned  on  July  I,  I93S«  for  a writ  of  certiorari 
In  order  for  the  Supreme  Court  to  review  the  Bank  of  New  York  & Trust  Company  case. 

0 

The  Justices  granted  the  petition  on  October  14.  The  parties  filed  their  briefs, 
and  argued  the  case  orally  on  December  18.  Solicitor  General  Stanley  F.  Reed, 
with  the  assistance  of  David  E.  Hudson,  Paul  A.  Sweeney,  Henry  Hunroe,  and  other 
members  pf  the  special  legal  team  from  the  Justice  and  Treasury  Departments,  pre- 
sented the  government's  case.  Reed's  argument  was  basically  the  same  as  Conboy's 
at  the  lower  levels:  the  Executive  act  of  diplomatic  recognition  was  legally 

retroactive,  and  thereby  validated  Soviet  confiscatory  laws,  which  Included  Rus- 
sian corporate  property  in  the  United  States,  in  the  eyes  of  American  courts. 

His  central  Idea  was  that  the  state  of  Russia  governed  the  life  of  Its  corpora- 
tions; what  it  could  incorporate  it  could  also  destroy.  Furthermore,  he  asserted 
that  the  right  to  the  Russian  deposits  in  Hew  York  had  always  remained  in  Russia; 
therefore  it  was  governed  by  Russian  laws,  not  the  laws  of  Mew  York  where  the 
property  was  actually  located.  As  for  doctrines  of  public  policy,  Reed  argued 
that  the  only  public  policy  Involved  was  the  President's  foreign  policy,  which 
demanded  full  Judicial  respect  for  the  Soviet  Union. 

/Frederick  B.  Campbell  handled  the  defense  for  the  Bank  of  New  York  s Trust. 

He  insisted  that  Soviet  confiscatory  decrees  could  not  be  honored  In  the  United 

States,  where  such  acts  were  forbidden  by  federal  and  state  constitutions.  He 

further  argued  that  the  courts  had  a responsibility  to  construct  international 

agreements  in  order  to  protect  the  sanctity  of  private  property.  He  concluded 

by  restating  Judge  Chase's  opinion  that  the  proper  jurisdiction  for  the  case 
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was  in  New  York  courts.  The  brief  for  the  Superintendent  of  Insurance  largely 
repeated  the  assumptions  made  in  Judge  Coxe's  decision.  There  were  also  briefs 
of  amicus  curiae  filed  in  behalf  of  the  National  City  Bank  and  the  Guaranty  Trust 
Company,  which  was  represented  by  John  W.  Davis. 

The  decision  of  the  Supreme  Court  handed  down  on  January  6,  1938,  was  written 
by  Chief  Justice  Charles  Evans  Hughes,  who  had  been  one  of  the  chief  architects 
of  the  policy  of  non- recognition  of  Soviet  Russia  as  Secretary  of  State  from 
1921  to  1929  and  who  had  become  Chief  Justice  of  the  Supreme  Court  in  1930. 

Hughes  reported  the  facts  on  the  case  at  length,  and  then  rendered  a short  opin- 
ion. Speaking  for  a unanimous  Court,  the  Chief  Justice  agreed  with  Judge  Chase's 
judgment  that  the  United  States  must  plead  its  case  in  New  York  courts  because 
of  their  original  jurisdiction  over  the  matter.  He  added  the  observation  that 
Chase  had  also  made,  that  if  the  government  could  not  win  Its  case  in  New  York 
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courts,  it  could  still  appoal  to  th«  Suproms  Court  for  final  Judgaant.  Tha 
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Chlaf  Justice  made  no  coomants  on  the  merits  of  the  case. 


The  leimont  Case;  Prei iminaries 

On  Tuesday,  June  18,  1935,  Federal  authorities  in  Now  York  demanded 
$25,k38.M  from  the  executors  of  the  estate  of  the  famous  financier  August 
Beiisont,  Jr.  This  sum  was  the  account  of  the  Petrograd  Metal  Vorks,  a Russian 
metallurgical  foundry  that  had  been  nationalized  by  the  Soviet  governmant  In 
1918.  The  Belmonts  refused  to  surrender  the  deposit.  Nine  months  later,  U.S. 
Attorney  Lemar  Hardy  served  a complaint  against  them  for  recovery  of  the  Metal 
Works  fund.  Thus  began  a court  battle  that  would  end  with  the  Supream  Court's 
announcement  of  one  of  the  broadest  doctrines  of  governmental  powers  ever  ad- 
vanced In  constitutional  history. 

The  object  of  the  government's  suit  was  Morgan  Belmont  and  his  stepaother, 
Eleanor  Robson  Belmont,  the  widow  of  the  late  August  Belmont,  Jr.  August  Belaiont 
Jr.  was  the  son  of  the  wealthy  financier  August  Belmont,  Esq.,  who  had  been  the 
Rothchild  representative  In  New  York  from  1837  to  I89O.  Upon  his  father's  death, 
the  younger  Belmont  became  the  head  of  the  prestigious  Belmont  Bank.  The 
family  also  had  been  influential  In  Oeancratic  polities  since  the  eider  Beiannt 
had  been  the  Democratic  National  Committee  Chairman  from  1880-1872.  Eleanor 
Robson  Belmont,  however,  had  been  a great  admirer  of  Theodore  Roosevelt,  and 
she  was  a friend  of  his  niece,  Eleanor  Roosevelt,  it  was  coincidental  that 
this  test  suit  would  be  against  a prominent  Dsmocratic  family  and  one  close  to 
FDR's  own  wlfe.^^ 

When  August  Belmont,  Jr. ^ died  on  December  10,  1928,  his  last  will  and  testa- 
mant  provided  ten  million  dollars  in  personal  property  and  an  equal  amount  In 
real  property  to  his  beneficiaries.  He  probably  was  much  tMalthlOr  than  his 
will  Indicated,  and  he  may  have  turned  over  much  of  his  wealth  to  his  wife  and 
sons  before  he  died.  In  1923,  Delsiont  had  changed  his  will  in  order  to  make 
Cornelius  Wlckersham,  a prominent  Wall  Street  attorney,  an  executor,  but  then 
he  changed  it  again  to  includa  his  son,  Morgan.  Wlckersham  would  be  tha  Bel- 
mont's attorney  during  the  litigation  of  the  government's  suit  against  them. 

The  banking  firm  Itself  had  not  been  active  for  some  time,  and  the  will  pro- 
vided for  its  dissolution.  Included  In  the  estate  ivere  two  deposits  from  Russia: 
$825.93  from  the  Russian  government  (which  was  turned  over  to  the  American 
government  in  1935)  and  $25,838.88  from  the  Petrograd  Metal  Works,  which  had 
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caased  to  operate  as  a private  corporation  in  Russia  in  I918. 
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Th«r«  ware  good  roasons  why  tha  Just  lea  Dapartnant  chosa  to  attack  tha 
■alaont  clai«  aftar  tha  dafaat  of  tha  Naw  York  lank  a Trust  suit  In  tha  Supraos 
Court  aarly  In  1938.  Thara  was  ouch  nora  nonay  Involvad  In  tha  suits  for  tha 
dafunct  Russian  Insuranca  cosg>anlas,  but  tha  suits  wars  hardar  to  win  bacausa 
of  lagal  tachnical itias.  Tha  Russian  insuranca  finss  had  oparatad  for  six  to 
savan  yaars  aftar  tha  lolshavlk  Revolution  under  New  York  law.  Tha  Ratrograd 
Natal  Works,  however,  had  never  oparatad  In  tha  United  Sutas,  so  thara  was  no 
question  that  Its  legal  doulcila  was  only  In  Russia.  Tha  Naw  York  Sup ram  Court 
had  taken  Jurisdiction  over  tha  insuranca  assets  In  order  to  satisfy  doawstic, 
than  later  foreign,  creditors.  Tha  Natal  Works  deposit  hod  ramlnod  in  the 
hands  of  the  lalisonts;  there  were  no  domstic  claim  against  it  and  tits  Naw  York 
courts  had  taken  no  notice  of  It.  Tharafera,  tha  case  could  be  brought  before 
tha  federal  courts  rather  than  tha  state  courts.  Tha  Insuranca  coopanlas  ceased 
to  exist  in  Russia  after  Soviet  expropriation,  but  tha  Natal  Works  continued  to 
operate  within  tha  Sovlat-mnagad  aconoolc  systm.  In  this  case,  there  was  no 
question  that  tha  Soviet  govarnmnt  had  succaadad  to  the  aanagoaont  of  tha  cost 
pany  and  hod  assuoad  all  rights  that  tha  formr  directors  had  had.  Thasa  In- 
cluded all  assets  that  tha  coapany  had,  whether  In  Russia  or  In  deposits  In 
Western  banks. 

It  VMS  not  until  Narch  8,  1938,  that  Lamr  Hardy  served  tha  gavarnaant  caar 
plaint  In  U.S.  District  Court,  Southern  District  of  Naw  York,  against  Nargan 
Dolaent  and  Eleanor  Robson  Dalaent  as  axocutors  of  tha  Dolaont  ostato.  Hardy 
tarvod  an  amndad  coaplalnt  on  April  2 and  a second  aasndad  eoaplalnt  three 
woaks  later.  On  April  29  Cornel lua  Wlckarshao,  tha  aalnant  partner  of  the  Mill 
Street  fira  of  Cadwaladar,  Wlckarshao  S Taft,  who  was  tha  Dalmnt's  attorney, 
served  upon  Nardy  notice  of  mtlon  to  disoiss  the  cas^plalnt  on  tha  ground 
that  it  failed  to  state  facts  sufficient  to  constitute  a causa  of  action.  On 
Nay  5,  1938,  Hardy  appeared  In  court  for  tha.Unltod  States,  and  Wlckarshao 
•ppaarad  In  bahalf  of  tha  Daloonts.  The  presiding  Judge  was  tha  Non.  Hurray 
Hulbart.^^ 

Hardy's  second  amndad  cooplaint  stated  a sarias  of  facts  to  show  tha  gov- 
arnmnt's  right  to  sue  for  tha  recovery  of  tha  fund,  in  legal  term.  Hardy 
prasantad  evidence  for  tha  govarnmnt's  chosa  in  action  to  recover  tha  res 
(tha  "thing,"  or  tha  deposit  of  tha  Patrograd  Natal  Works  In  tha  hands  of  tha 
Baloont  estate  executors).  Me  stated  tha  following  facts:  Tha  Koopanla 

Patrogradskago  Natal  I icheskago  Zavoda.  or  Patrograd  Natal  Works,  was  a corporation 
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organlz«d  under  the  laws  of  Russia  In  19)6  with  a fixed  capita)  ot  over  a 

■illloa  rubles.  On  June  28,  1918,  the  Soviet  government  by  decree  nationalized 

this  company  along  with  all  other  metallurgical  operatiens.  On  December  10, 

Ifikt  August  Bttmont,  a '^general  partner"  of  August  Delmont  s Company,  died. 

Nineteen  days  later  the  Surrogate's  Court  of  Nassau  County  made  Norgan  and 

Eleanor  lelmant  enecutors  of  his  estate,  sdtich  included  a deposit  of  $25,638.68 

by  tho  Dotrograd  Natal  Merits  with  the  lelmont  bonk  prior  to  1918.  On  November 

16,  1933,  the  Soviet  governmant  assigned  Its  claims  to  property  due  It  from 

American  citizens  to  the  American  government;  since  the  former  had  exclusive 
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right  to  the  deposit  In  guestien,  tho  lattor  aogulrod  jt  by  assignment. 

To  provo  his  assortlons.  Hardy  included  six  documents  as  exhibits.  One 
was  a copy  of  the  Soviet  dograo  of  June  28,  1918,  and  the  second  was  a certified 
translation  of  It  by  tho  State  Doportmont.  Section  I read: 

Tho  Industrial  and  cemnarclal  anterprises  enumerated  below, 
which  are  located  within  tho  ibordors  of  the  Soviet  Republic, 
together  with  all  their  capital  and  property  regardless  of 
what  tho  lattor  nay  consist,  am  doclarod  the  property  of 
tho  Ruaslan  Socialist  fedoratod  Soviet  Republic:  ... 

fort  9 of  this  section  specified  all  Iron  and  natal  works  with  a capital  of  over 
a million  rubles  that  warn  owned  by  Joint  stock  ccnponlos.  "Furthomam,"  Fart 
ID  road,  "not  withatanding  tho  extent  of  basic  capital,  all  ontorprisos  which 
pradusi  any  kind  of  natal~wam,  constituting  tha  cola  production  of  wares  warkod 
from  natal  within  tho  bardars  of  tho  Russian  IMpmbllc,  am  doclarod  to  bo  tho 
property  of  tha  Rapubllc;..."  Sections  III,  IV,  V,  and  VI  dealt  with  tho  nanago" 
mant  of  those  natlonaliaod  Industries.  Although  ownership  hod  possod  So  tho 
Soviets,  tho  day to* day  affairs  of  tha  firms  warn  to  bo  conducted  by  tho  former 
owners  and  aanofsrs,  who  worn  roaponsiblo  to  tho  Soviets  for  continued  produc* 
tion  and  protection  of  physical  plants.  Section  VI  provided  that 

Forsonal  funds  belonging  to  nambors  of  tho  manogomsnt, 
stockholders,  and  owners  of  nationalized  enterprises 
shall  ba  soouootorod  until  the  setticmont  of  tho  ohos* 
tIon  of  the  mlatlonship  of  those  funds  to  the  circu* 
lating  capital  and  the  resources  of  tho  enterprise. 

Exhibit  Three  was  a copy  of  the  Litvinov  Assignment  of  November  16,  1933. 

The  lest  three  documents  were  stetementa  by  Attorney  General  Cummings,  Secretary 
of  State  Hull,  and  Acting  Secretary  of  State  William  Phillips.  Cummings'  letter 
to  Hull,  dated  September  17,  1936,  expressed  his  official  opinion  that  the  Lit- 
vinov Assignment  did  include  all  former  Russian  corporate  property  In  the  United 
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States  claltsad  by  the  Soviet  government  by  nationailzatlon  decrees.  Hull's 
return  letter  expressed  his  concurrence.  Phillips'  letter  to  Cunmlngs,  dated 
October  27»  I93^>  vms  probably  the  most  accurate  evaluation  of  the  Assignment: 

When  the  notes  were  exchanged,  It  was  not  definitely  known 
what  assets  in  the  United  States  might  properly  be  regarded 
as  belonging  to  the  Soviet  Government.  The  notes  were  in- 
tended to  cover  whatever  assets  that  Government  possessed 
or  was  entitled  to  recover  in  the  United  States. 

Wickersham  presented  two  reasons  why  the  government's  complaint  should  be 
dismissed.  He  first  questioned  whether  the  wording  of  the  Assignment  Itself 
included  nationalized  Russian  corporate  assets,  since  it  did  not  expressly  say 
so.  Secondly,  he  asserted  that  extra-territorial  effect  of  Soviet  confiscatory 
decrees  was  in  conflict  with  the  public  policy  of  property  rights  in  Hew  York, 
and  therefora  the  court  could  not  allow  the  government's  claim  based  on  Soviet 
laws.  For  precedents,  Wickersham  cjted  the  Vladikavkazski  case  and  the  recently 
decided  New  York  Rank  t Trust  case.  Judge  Hulbert  granted  the  motion  to  dismiss 
the  complaint.  He  did  so,  he  explained.  In  order  to  expedite  appeal  to  a higher 
court  in  order  that  it  might  Judge  the  merits  of  the  case  not  expounded  in  Chief 
Justice  Hughes'  opinion  in  the  New  York  Bank  & Trust  case.  Judge  Hulbert 
allowed  Hardy's  appeal  to  the  Circuit  Court  only  a week  later. 

The  Belmont  Case  Before  the  Circuit  Court 

The  Beliaont  case  was  argued  before  Circuit  Court  Judges  Hanton,  August  Hand, 
and  Thomas  W.  Swan  on  June  16,  1936.  Lamar  Hardy  represented  the  United  States, 
with  the  assistance  of  David  Hudson  and  Henry  Hunroe.  Appearing  for  the  defend- 
ants ware  Cornelius  Wickersham  and  John  W.  Davis  with  the  aid  of  two  other 
attorneys.  There  were  also  attorneys  present  for  the  President  and  Directors  of 
the  Nanhattan  Company  as  amicus  curiae,  and  Boris  H.  Komar,  who  had  handled 
several  of  the  Russian  corporate  cases  before  the  New  York  Court  of  Appeals,  as 
amicus  curiaa  for  the  Day-Gormley  Leather  Company.  All  of  the  facts  presented 
were  the  same  as  In  the  lower  court,  with  one  Important  exception.  On  June  8, 
1936,  the  New  York  legislature  passed  an  amendment  to  the  Civil  Practices  Act, 
entitled  Section  977b,  that  declared  that  property  rights  based  on  governmental 
confiscation  without  just  compensation  should  not  be  honored  in  New  York  courts. 
In  such  a situation  where  a corporation  having  assets  in  New  York  had  bean 
nationallzad  or  liquidated,  any  creditor  or  stockholder  could  apply  to  the  State 
Supreme  Court  for  the  appointment  of  a receiver  of  those  funds.  A suit  was 
quickly  filed  against  the  Petrograd  Metal  Works,  so  the  state  Supreme  Court 


appointed  a receiver,  John  R.  Crews,  to  take  custody  of  the  Metal  Works  deposit. 
When  he  went  to  the  Belmonts  to  get  the  fund,  he  was  rejected  with  no  better  luck 
than  the  government.  By  the  time  the  Circuit  Court  rendered  its  decision,  the 
case  had  become  a good  deal  more  comp) icated. 

The  Circuit  Court  handed  down  Its  decision  on  August  iO.  Judge  Swan  dell* 
vered  the  decision  for  himself  and  Judge  August  Hand.  Judge  Hanton  dissented  on 
the  same  grounds  that  he  had  in  the  New  York  Bank  t Trust  case.  Swan  began  by 
conceding  that  the  Litvinov  Assignment  did  intend  to  include  the  assets  of  former 
Russian  business  firms  in  the  United  States,  as  Secretary  Hull  and  Attorney  Gene- 
ral Cummings  had  certified.  Swan  also  alluded  indirectly  to  Soviet  Circular 
No.  k2,  but  ruled  that  the  court  had  no  right  to  question  the  certified  statements 
of  Hull  and  Cummings.  He  a iso  decided  that  the  language  of  the  Soviet  decree 
of  June  28,  I9I8,  was  broad  enough  to  include  the  account  of  the  Metal  Works  In 
New  York.  On  the  basis  of  those  two  facts,  the  government's  claim  might  seem 
valid,  except  that  the  res  was  located  In  New  York,  and  therefore  New  York  laws 
must  govern  its  disposition.  "Laws  of  foreign  governments,"  the  Judge  observed, 
"have  extra-territorial  effect  only  by  comity  and  the  public  policy  of  the  forum 
determines  whether  its  courts  will  give  effect  to  foreign  legislation."  New 
York's  public  policy  tmis  clearly  stated  in  Court  of  Appeals  decisions  and  Section 
977b  of  the  Civil  Practice  Act,  all  declaring  confiscation  against  the  policy  of 
New  York.  The  United  States  as  assignee  of  the  Soviet  Union  had  no  better  claim 
to  the  res  than  the  Soviet  government.  Swan  also  assertad  that  the  question  of 
status  and  situs  were  not  part  of  the  federal  public  policy,  but  that  of  the 
state  tdtare  the  ras  was  located.  Therefore,  the  government  could  assert  its 
claim  against  the  Petrograd  Metal  Works  only  after  those  made  by  the  company's 
creditors  and  stockholders.  The  court  affirmed  the  order  to  dismiss  the  case.^^ 

There  were  several  similarities  between  Judge  S»«an's  opinion  in  the  Belmont 
case  and  Judge  Chase's  in  the  New  York  Bank  B Trust  casa  fifteen  sionths  before. 
Both  emphasized  legal  technicalities  of  title  and  situs  of  property  rights 
rather  than  the  diplomatic  nature  of  the  government's  claim  basad  on  the  Lit- 
vinov Assignment.  This  aspect  of  law  Is  known  as  "conflict  of  laws,"  a 
situation  when  a court  takes  notice  of  a foreign  law  that  governs  Its  own 
citizans  and  property,  or  a right  based  on  a foreign  JurlsdlctfOn^  or  a similar- 
ity (at  least  in  principles  of  Justice)  between  the  laws  of  two  countries  so 
that  the  courts  of  each  enforce  the  laws  of  the  other.  Associate  Justice  Joseph 
Story  had  called  this  "private  International  law";  that  is,  tha  adjudication  of 
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private  freedoms  and  personal  property  on  an  international  level,  as  opposed  to 
the  affairs  of  governments.  Both  Chase  and  S»«an  chose  to  decide  the  Litvinov 
Assignment  cases  under  the  rules  of  private  international  law  rather  than  inter- 
preting the  Assignment  as  part  of  an  International  compact. 

Judge  Chase  compared  the  United  States  to  a corporation  rather  than  a sov- 
ereign when  he  ruled  that  it  had  no  greater  right  to  the  assets  in  question 
chan  the  Soviet  government  as  statutory  successors  of  the  corporations.  This 
notion  negated  the  whole  Soviet  concept  of  state'*owned  and  state-managed  industry: 
property  wholly  within  the  public  domain.  But  the  right  that  Hoscow  signed  over 
to  Washington  was  a sovereign  right,  not  a corporate  one,  and  was  in  the  sphere 
of  public  rather  than  private  International  law.  Judge  Swan  took  the  same 
approach.  In  effect  he  had  attempted  Judicial  review  of  Soviet  nationalization 
laws.  He  could  not  undo  what  the  Soviet  government  had  done  in  Russia,  but  by 
dismissing  the  government's  suit  in  the  Belmont  case  he  decided  that  the  court 
would  not  apply  Soviet  laws  to  property  situated  in  this  country.  Judge  Swan 
rejected  the  idea  that  this  case  involved  the  national  public  policy:  "If  the 

public  policy  of  the  United  States  is  material,  it  would  seem  clearly  adverse 
to  a claim  based  on  the  Russian  decree.  But  in  our  opinion  it  is  the  policy 
of  New  York  which  this  court  is  to  apply.  The  question  is  whether  the  plain- 
tiff's assignor  had  an  enforcible  right  as  successor  to  the  Russian  corpora- 
tion after  its  nationalization.  This  is  really  a question  of  title  [;]  and 
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state  law,  not  federal  law,  governs  the  matter  of  title."  Such  legal  techni- 
calities as  "situs",  "domicile'',  "comity",  "law  of  the  forum",  and  "public 


policy"  were  relevant  only  to  private  cases  of  conflict  of  laws,  and  had  no 
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bearing  on  international  contracts  of  sovereigns. 


The  logical  way  to  escape  the  private  international  law  argument  relied 
upon  by  Judges  Chase  and  Swan  was  to  argue  that  an  executive  agreement,  such  as 
the  Roosevelt-Li tvinov  Accords,  had  the  same  status  as  a treaty.  In  that  it  was 
a diplomatic  contract  concluded  by  sovereign  powers  and  must  therefore  supersede 
all  state  laws.  Such  a proposition,  however,  was  too  bold  and  unprecedented 
for  the  times.  The  government  attorneys  never  argued  such  a point,  nor  did 
Judge  Hanton  ever  assert  it  in  his  dissents. 

Rather  than  writing  another  complicated  dissertation  on  the  issues,  Hanton 
simply  referred  to  his  dissent  in  the  New  York  Bank  & Trust  case  for  the  reasons 
for  his  dissent  in  this  case.  As  it  will  be  recalled,  Hanton  based  his  opinion 
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on  the  idee  that  diplomatic  recognition  of  a foreign  government  Mas  a political 
act  of  national  importance  which  should  be  binding  on  the  courts.  But  he  did 
not  go  so  far  as  to  insist  that  national  foreign  policy  overrides  state  laws 
Ipso  facto.  To  say  this  he  would  have  had  to  assert  that  the  documents  esta- 
blishing diplomatic  recognition  constituted  a national  contract  binding  on  the 
states;  while  he  hinted  at  this  thought,  he  did  not  express  it  explicitly.  But 
the  sentiment  that  state  affairs  must  yield  to  foreign  affairs  was  there: 

When,  therefore,  the  Soviet  Government  was  recognized,  the 
courts  lost  all  right  to  continue  to  inject  their  pre- 
recognition conceptions  of  public  policy  Into  the  inter- 
national panorama  in  manifest  derogation  of  the  express 
determination  of  the  political  department  and  the  clear 
Juridical  implications  of  the  act  of  recogn i t i on . 33 

A few  words  should  be  said  about  Circuit  Court  Judge  Martin  T.  Manton.  His 
passionate  ambition  was  to  sit  on  the  United  States  Supreme  Court,  and  he  went 
to  great  lengths  to  win  a nomination  to  it.  In  1922  he  had  come  very  close  to 
his  goal.  Certain  members  of  the  Harding  Administration  thought  it  would  be 
politically  expedient  for  the  President  to  appoint  to  the  Court  a Catholic  Demo- 
crat, which  Manton  was.  There  was  great  pressure  on  Harding  to  nominate  him, 
but  the  man  who  blocked  the  appointment  was  Chief  Justice  William  Howard  Taft, 
who  threw  his  considerable  political  weight  against  Manton.  Taft  called  the 
New  York  Circuit  Court  Judge  a "shrewd,  cunning,  political  Judge,"  and  "an 
utterly  unfit  man  for  our  Court."  The  nomination  eventually  went  to  a conserva- 
tive Catholic  Democratic  corporate  lawyer  from  Minneapolis,  Pierce  Butler.  Manton 
tried  again  in  1925,  but  failed  due  to  the  nomination  of  another  New  Yorker, 

Harlan  FIske  Stone.  During  the  New  Deal,  Manton  was  a partisan  New  Dealer  on 
the  bench  in  the  hopes  of  winning  Roosevelt's  good  will.  In  1938,  however,  the 
law  caught  up  with  Manton's  ambitions  and  greed.  In  that  year  a special  Cir- 
cuit Court  found  him  guilty  of  conspiracy  to  fix  cases  for  parties  who  invested 
money  in  his  bogus  business  organization.  Associate  Justice  Harlan  Fiske  Stone 
and  retired  Justice  George  Sutherland  sat  on  the  court  that  upheld  his  convic- 
tion.^^ 

Whether  Manton  wrote  his  dissent  in  the  Litvinov  Assignment  cases  out  of 
honest  conviction  or  Just  to  please  Franklin  Roosevelt  is  not  certain. 

The  Diplomacy  of  the  Belmont  Case 

Meanwhile,  the  State  Department  was  busy  trying  to  gather  more  evidence  for 
the  Justice  Department  to  use  in  its  appeal  of  the  Belmont  case  to  the  Supreme 


Court.  On  May  1,  1936,  Hull  wrote  to  the  American  Charge  in  Moscow,  Loy  Hender- 
son, that  the  Department  desired  to  get  information  from  tho  Kremlin  whether 
the  Soviet  decrees  confiscating  ail  assets  of  the  dissolved  Russian  corporations 
did  intend  at  the  time  to  nationalize  ail  assets  irrespective  of  location. 

Four  days  iater,  the  Secretary  wrote  the  Charge  that  the  Justice  Department 
had  requested  that  Ambassador  Troyanovsky  invite  a Soviet  legal  expert  to  the 
United  States  to  testify  In  the  government's  suits  before  the  New  York  courts. 

Mark  Ambramovich  Plotkin,  the  Assistant  Chief  of  the  Judicial  Department  of  the 
Foreign  Affairs  Commissariat,  did  come  to  America  in  a private  capacity  to  tes- 
tify on  Soviet  laws  in  the  summer  of  1936  and  the  winter  of  I938~I939.  When  he 
was  Invited  to  come  a third  time,  the  State  Department  discovered  that  Plotkin 
had  disappeared  in  the  last  of  the  Great  Purges. 

Troyanovsky  cooperated  with  Hull  by  giving  him  a memorandum  on  July  21,  1936, 
that  the  1933  agreement  did  include  corporate  assets  nationalized  by  the  Soviet 
government  as  well  as  strictly  state  claims.  He  interpreted  the  wording  of  the 
Litvinov  Assignment  to  mean 'that  his  government  assigned  to  the  American  govern- 
ment all  claims  that  it  had  as  successor  to  prior  Russian  governments,  or  "other- 
wise", "for  instance,  to  pre-revolutionary  organizations  and  companies  which 
were  nationalized  in  accordance  with  Soviet  legislation." 

On  September  I,  1936,  Hull  related  another  legal  problem  to  Henderson.  In 
the  suit  for  recovery  of  the  assets  of  the  Moscow  Fire  Insurance  Company,  the 
defense  raised  the  point  that  the  company  had  been  nationalized  by  the  RSFSR 
but  not  by  the  Union  of  Soviet  Socialist  Republics  (USSR).^^  This  was  a legal 
technicality  that  would  have  bothered  only  an  American  court.  In  the  American 
federal  system,  there  Is  a division  of  powers  between  the  national  and  the 
state  governments.  It  had  been  equal  states  in  1788  that  had  ratified  the  Con- 
stitution of  the  United  States.  American  courts  tended  to  think  only  in  terms 
of  the  American  model  of  federalism,  which  is  an  historical  exception.  In 
Europe,  the  historical  rule  was  that  one  great  state  formed  a nation  by  domina- 
ting sister  states.  Muscovy  united  Russia,  Prussia  united  Germany,  Piedmont 
dominated  Italy,  Isle  de  France  became  France,  and  England  dominated  Great  Bri- 
tain. In  the  Soviet  system,  the  RSFSR  was  Russia  proper  while  there  were  sepa- 
rate republics  in  the  Ukraine,  Bylo-russia,  and  Trans-caucas la . These  republics 
formed  the  USSR  in  1923.  While  these  republics  were  officially  sovereign  and 
equal,  there  was  one  organization  that  dominated  them  alike:  the  Communist 
Party  of  the  Soviet  Union.  Whether  the  Party  acted  through  the  RSFSR  or  any 
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ottwr  r«publlc  mid*  littU  substantiv*  legal  difference  to  the  Kremlin. 

Yet,  to  an  American  Judge,  the  USSR,  which  Litvinov  represented,  could 
not  assign  the  rights  of  the  RSFSR,  as  though  the  former  was  to  the  latter  as 
the  United  States  was  to  New  York.  Therefore,  the  Justice  Department  requested 
that  Hull  get  a statement  from  Moscow  that  the  USSR  could  assign  the  claims  of 
the  RSFSR,  in  whose  name  the  national Ization  decrees  had  been  issued  in  1917.^^ 
Henderson  reported  a week  later  a conversation  he  had  had  with  Plotkin  in  Moscow. 
Plotkin  told  him  that  there  was  never  any  official  transfer  of  the  title  to  con- 
fiscated assets  from  the  RSFSR,  but  that  they  ipso  facto  belonged  to  the  USSR  in 
its  foreign  relations.  Henderson  replied  that  what  was  obvious  to  Soviet  authori- 
ties would  not  be  to  American  courts,  so  he  suggested  that  Troyanovsky  in  Wash- 
ington elaborate  on  his  note  of  July  21  to  cover  this  point.  Plotkin  agreed  and 
requested  that  the  State  Department  write  the  desired  note  for  Troyanovsky  to 
sign.^^  The  Soviet  Ambassador  delivered  the  signed  note  to  Hull  on  September 
This  still  did  not  settle  the  issue  to  the  satisfaction  of  the  court- 
appointed  referee  In  the  matter  of  the  Moscow  Fire  Insurance  case.  Henry  Munroe, 
the  counsel  for  the  Treasury  Department,  requested  that  Plotkin  get  a ruling 
from  the  Commissariat  of  Justice  or  from  a Soviet  court  on  the  legality  of 
Litvinov's  assignment  for  the  USSR  of  c)aims  based  on  decrees  of  the  RSFSR.  Plot- 
kin  offered  a long  legal  opinion  on  behalf  of  the  Foreign  Affairs  Commissariat, 
but  failed  to  acquire  what  Nunroe  had  sought.  It  was  not  until  January  9> 

1937,  that  Henderson  and  Litvinov  exchanged  notes  clarifying  the  wording  of  the 
Litvinov  Assignment.  Litvinov  wrote: 

...the  Union  of  Soviet  Socialist  Republics  acquired  the  right  to 
dispose  of  the  property,  rights  or  interests  therein  located  abroad 
of  all  corporations  and  companies  which  had  theretofore  been  nation- 
alized by  decrees  of  the  constituent  republics  or  their  predecessors. 

You  are  further  informed  that  it  was  the  purpose  and  intention  of 
the  Government  of  the  Union  of  Soviet  Socialist  Republics  to  assign 
to  the  Government  of  the  United  States,  among  other  amounts,  all  the 
amounts  admitted  to  be  due  or  that  may  be  found  to  be  due  not  only  the 
Union  of  Soviet  Socialist  Republics  but  also  the  constituent  repub- 
lics... or  their  predecessors  from  American  nationals^.includlng  corpo- 
rations, companies,  partnerships,  or  associations... 

Finally,  on  November  28,  1937,  Henderson  obtained  from  the  Commissariat  of  Justice 
a statement  that  the  Soviet  decrees  of  1918  did  in  fact  nationalize  all  Russian 
Insurance  company  property  irrespective  of  its  nature  or  location.'^ 

The  Belmont  Case  Before  the  Supreme  Court 


On  November  17,  1936,  Solicitor  General  Stanley  Reed  filed  a petition  to 
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the  Supreme  Court  for  a writ  of  certiorari  to  review  the  Belmont  case.  He  enu- 
merated the  alleged  errors  made  by  the  Circuit  Court  (essentially.  Its  rejection 
of  the  government's  contentions),  and  urged  that  the  case  had  sufficient  federal 
Importance  since  there  were  fifteen  suits  involving  eight  million  dollars  pending 
in  various  courts  based  upon  the  Litvinov  Assignment.  He  submitted  that  the  crucial 
. issues  were  the  authority  of  the  President  to  conduct  foreign  relations  without 

the  hindrance  of  the  states  and  the  cordiality  of  Soviet-American  relations.  The 

Lc 

Justices  of  the  Supreme  Court  granted  the  writ  on  December  21. 

Solicitor  General  Reed,  with  the  assistance  of  six  government  attorneys 
(Acting  Assistant  Attorney  General  W.  W.  Scott,  Special  Assistants  to  the  Attorney 
General  David  Hudson,  A.  A.  Feller,  and  Albert  Levitt,  with  Henry  Hunroe  and  Paul 
Sweeney),  filed  a sixty- five  page  brief  for  the  United  States  in  February  I93]|. 

[ The  brief  began  by  posing  two  questions:  "Was  the  right  to  receive  this  bank 

^ deposit  subject  to  the  operation  of  the  Soviet  decrees  which  transferred  the 

\ right  to  the  Soviet  Government?"  and  "Is  there  any  controlling  public  policy 


which  prevents  the  enforcement  of  that  right,  in  a Federal  court,  by  the  United 
States  as  assignee  of  the  Soviet  Government?"  The  facts  of  the  case  were  pre- 
sented as  they  had  been  in  the  Second  Amended  Complaint,  and  the  specification 
of  errors  appeared  as  they  had  in  the  Petition  for  Writ  of  Certiorari. 

The  brief  consisted  of  two  principal  arguments  with  eight  sub-points. 

The  first  dealt  with  the  acquisition  of  the  right.  There  was  a debtor-credi tor 
relationship,  the  brief  asserted,  between  a bank  and  a depositor.  While  the 
obligation  to  pay  was  situated  at  the  place  of  the  bank,  the  right  to  receive 
was  situated  wherever  the  creditor  may  be.  In  this  case,  the  Petrograd  Natal 
Works  (the  creditor)  was  located  In  Russia,  where  the  Soviet  government  nationa- 
lized it  in  1918.  This  transfer  gave  the  right  to  receive  the  depot  1 1 to  the 
Soviet  government.  When  the  domicile  of  the  assignor  and  attignea  and  the  place 
of  the  assignment  are  the  same,  the  brief  continued,  the  law  of  that  place 
governs  the  validity  of  the  assignment. 

The  government's  brief  further  contended  that  If  a bank  depot  It  had  a 
situs,  that  situs  was  at  the  domicile  of  the  creditor,  not  the  debtor.  To  prove 
this  proposition,  the  brief  cited  an  old  doctrine  of  conflict  of  lows,  sUJiJt 


sequunter  personam  (movables  follow  the  law  of  Che  person).  This  was  a doctrine 
first  expounded  by  Bertrand  D'Argentre,  a sixteenth  century  French  legal  com- 
mentator who  advocated  that  property  of  a mobile  nature  (like  money)  must  bo 
governed  by  the  laws  governing  the  possessor.  In  the  Nimont  cate,  this 
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tfoctriM  applied  «Mnt  that  tha  laws  of  Russia  govarned  the  rights  and  disposi- 
tion of  tha  Matal  Works'  assets  abroad,  rather  than  the  laws  of  Naw  York  simply 
bacausa  tha  assats  wara  physically  located  in  New  York  City. 

The  last  point  in  tha  govarnment's  first  proposition  was  that  the  state 

which  creates  a corporation  has  the  power  to  destroy  It.  The  citations  for  this 

were  Canada  Southern  Railway  v.  Oabhard  and  Pendleton  v.  Russell.  The  first  was 

a particularly  good  analogy  to  tha  Balmont  case.  The  Canada  Southern  Railway, 

charted  by  the  Province  of  Ontario  in  1868  and  given  a Dominion  status  by  the 

Canadian  Parliament  In  1876,  issued  over  eight  million  dollars  worth  of  bonds 

which  it  could  not  honor  because  of  financial  difficulties.  In  I8?8  the  Canadian 

Parliament  ordered  the  re-organization  of  the  railroad  and  the  Issue  of  new  bonds, 

which  were  to  replace  the  old  ones  at  a lower  interest  rate  and  a longer  maturity 

time.  Cebhard,  a New  York  citizen  who  held  the  older  bonds,  sued  in  American 

courts  on  the  grounds  that  he  had  been  denied  a vested  right.  The  United  States 

Supreme  Court  decided  against  Gebhard's  suit  in  1883.  Speaking  for  the  Court, 

Chief  Justice  Horrison  Waite  ruled  that,  "Whatever  disabilities  are  placed  upon 

the  corporation  at  home  it  retains  abroad,  and  whatever  legislative  control  it 

is  subjected  to  at  home  must  be  recognized  and  submitted  to  by  those  who  deal 

with  it  elsewhere...  Every  person  who  deals  with  a foreign  corporation  iapliadly 

subjects  himself  to  such  laws  of  the  foreign  government,  affecting  the  powers 

and  obligations  of  the  corporation  with  which  ha  voluntarily  contracts,  as  tha 
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known  and  established  policy  of  that  government  authorizes." 

In  the  second  case,  a man  had  sued  In  a Tannessae  court  for  racovary  of 
a claim  against  a defunct  insurance  company  under  an  ordar  of  dissolution  by 
authorities  In  New  York.  Justice  Stephen  J.  Field  ruled  for  a unanimous  Supraam 
Court  that  only  New  York,  the  situs  of  the  corporation,  had  Jurisdiction  to  sat- 
isfy claims  against  the  insurance  company,  even  though  the  domicile  of  the 
creditor  was  not  in  New  York.^^  This  would  mean  that  the  situs  of  Incorporation 
determined  the  legal  status  of  a claim,  not  the  situs  of  the  claim. 

The  government's  brief  argued  in  its  second  proposition  that  the  govern-  ’ ; 

ment's  claim  to  the  Metal  Works'  daposit  was  anforceabia  under  American  laws. 

It  cited  the  Mexican  confiscation  cases  where  the  Supreme  Court  had  uphald  pro- 
perty rights  acquired  by  foreign  national ization.^*  The  brief  explained  that  tha 
government's  claim  In  this  case  was  based  on  a Soviet  nationalization  dacraa  and  | 

assignment  from  the  Soviet  Union,  so  Its  claim  should  be  honored  as  the  private  ] 

claims  wara  in  the  Mexican  cases.  As  for  public  policy,  that  was  detarmlnad  I 
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by  the  President  In  the  conduct  of  his  foreign  policy.  The  Fifth  Amendmertt 
itfhich  forbids  governmental  confiscation  without  Just  compensation,  was  not  appli- 
cable In  this  case  because  It  had  been  the  Soviet  government,  not  the  American, 
that  had  done  the  confiscating.  And  It  did  not  apply  to  the  Belmonts,  because 

C9 

they  did  not  own  the  deposit  as  the  debtor.*^ 

The  last  three  points  dealt  with  New  York  laws  and  court  decisions.  The 
Court  of  Appeals  repeatedly  had  honored  property  rights  acquired  In  Russia  over 
property  that  had  been  located  Inside  of  Russia. Logically,  the  brief  argued, 
this  should  extend  to  claims  (legal  titles)  that  were  located  In  Russia  as  well 
as  tangible  property.  As  for  the  recently  passed  Section  977b  of  the  New  York 
Civil  Practices  Act,  the  brief  contended  that  it  had  no  application  In  this  case 
either  technically  (neither  tin  Soviet  government  nor  the  corporation  Itself 
were  parties  in  this  case)  nor  substantively,  since  It  could  not  divest  the  United 

CL 

States  of  a right  acquired  before  the  passage  of  the  law. 

Finally,  the  brjef  argued  that  New  York  policy  could  not  be  allowed  to 
contradict  the  foreign  policy  of  the  President.  For  this,  it  cited  Justice 
George  Sutherland's  obiter  dictum  In  a recently  decided  case.  United  States  v. 
Curtlss-Wrlght.^^  It  further  contended  that  the  Roosevelt-LItvinov  Accords 
itself  MS  valid  because  it  dealt  with  the  settlement  of  claims. 

As  the  Solicitor  General's  brief  correctly  observed,  "The  sole  issue  before 
this  Court  is  whether  the  petitioner's  complaint  states  a cause  in  action  against 
respondents."^^  Because  the  suit  had  been  dismissed  by  the  lower  courts  without 
a hearing  on  its  merits,  the  only  issue  that  the  Supreme  Court  had  to  decide 
was  whether  the  government  had  a chose  in  action,  a right  to  plead  the  case  on 
its  merits  in  relation  to  other  claims  against  the  same  res.  But,  of  course, 
if  the  Court  granted  the  validity  of  the  government's  claim.  It  was  also  In- 
directly deciding  the  substantive  issue  of  federal  supremacy  over  state  laws. 

Reed  hinted  at  this  In  his  closing  statement: 

To  subject  the  enforcement  of  the  right  acquired  by  the  United 
States  under  the  agreement  to  the  varying  and  uncertain  poli- 
cies of  each  of  the  States  would  doubtless  defeat  any  attempt 
at  a solution  of  these  international  questions.  58 

One  basic  issue  was  whether  Executive  foreign  policy  decisions  were  binding  on 

state  courts  and  whether  an  International  agreement  with  less  status  than  a 

treaty  affected  property  rights  and  laws  at  the  state  and  local  level. 

Cornelius  wickersham,  with  the  assistance  of  two  other  counselors  (G. 

Forrest  Butterworth,  Jr.,  and  Daniel  E.  Woodhull,  Jr.)  presented  a fifty-three 

page  brief  for  respondents,  the  Belmonts.  He  relied  heavily  0'i  the  opinions 
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of  Judgos  SMOn  ond  Chose  in  the  lower  courts  end  the  propositions  thet  hed  been 
erguod  successfully  in  the  New  York  Court  of  Appeels  since  1923.  The  two  princi> 
pel  doctrines  thet  he  presented  were  thet  the  situs  of  the  property  itself  deter- 
Mined  the  lews  thet  were  eppliceble  end  the  forum  determined  in  e conflicts  of 
lows  cese  whether  extra-terri toriel  effect  of  e foreign  lew  wes  In  conflict  with 
the  public  policy  of  the  forum. 

Wickershem  conceded  thet  foreign  lews  could  be  enforced  beyond  their  Juris* 
diction,  but  only  by  comity.  In  this  matter  there  was  no  comity ^because  the  Now 
York  Court  of  Appeels  hed  consistently  ruled  thet  Soviet  confiscatory  decrees  were 
in  conflict  with  the  public  policy  of  New  York.  Many  of  these  decisions  had  been 
written  by  Cerdozo,  who  now  sat  on  the  United  States  Supreme  Court.  Besides 
citing  a long  list  of  New  York  cases,  Wickershem  referred  to  a I9II  Supreme  Court 
decision  thet  hed  refused  to  acknowledge  the  effect  in  the  United  States  of  a 

CO 

French  nationalization  decree." 

The  1911  case  was  Bag! In  v.  Cusenier.^^  That  opinion  had  been  written  by 
none  other  than  Charles  Evans  Hughes,  who  had  been  an  Associated  Justice  then  and 
was  now  Chief  Justice.  The  cese  involved  a suit  by  the  Order  of  Carthusian  Monks 
against  the  importation  into  the  United  States  of  an  imitation  Chartreuse  liquor 
made  by  the  French  govermaant.  The  Order  hed  made  this  trade-Mrkod  liquor  from 
a secret  recipe  In  France  until  I903>  when  a French  court  expropriated  the  Order's 
properties.  The  Order  then  fled  to  Tarragona,  Spain,  with  the  secret  rocipe. 

Hughes  wrote  that  the  trademark  was  still  valid  In  the  United  States  end  that  the 
French  decrees  hed  no  extra*terrltorlel  effect.  What  nede  this  cese  different 
from  the  Belmont  cese,  however,  was  that  the  Carthusian  monkn  had  escaped  from 
France  with  their  secret  thet  made  it  possible  for  them  to  continue  to  make  their 
product  in  a new  locetiono  The  directors  of  the  Petrogred  Motel  Works  did  not 
flee  from  Bustle  with  their  equipment  end  continue  their  business  abroad.  If 
the  French  authorities  had  actually  captured  the  secret  of  the  Chartreuse  liquor 
(as  the  Soviets  had  occupied  the  Metal  Works  end  continued  production  in  Petrogred), 
the  two  cases  would  have  been  sore  analogous. 

Wickershem  further  contended  that  the  deposit  of  the  Hetel  Works  with 
August  Belmont  was  made  In  New  York,  therefore  It  was  a debt  created  under,  end 
governed  by.  New  York  law.  Wickershem  pointed  out  thet  the  Hetel  Works  had  not 
assigned  Its  right  to  the  New  York  deposit  voluntarily.  To  enforce  a confisca- 
tory transection  would  be  against  American  principles  of  Justice  and  rights  to 
private  property.  Me  reasoned  therefore  that  the  ruling  in  Cenede  Southern  Beilwey 
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vi  Cebhard  was  not  applicable  to  this  situation. 

Counsel  also  contended  that  Soviet  confiscatory  decrees  were  penal  lagisla- 

62 

tion  which  never  had  extra-territorial  effect.  Wickersham  was  mistaken  on  his 
first  point.  The  motive  behind  the  Soviet  decree  of  June  28,  1918,  was  to  prevent 
industrial  disintegration  and  avoid  the  transfer  of  property  titles  to  German 
agents  which  was  rampant  after  the  Treaty  of  Brest-Litovsk  in  Harch,  1918.^^ 

When  Wickersham  used  this  argument,  he  was  clearly  applying  a concept  of  English 
common  law  that  denial  of  a vested  right  is  a punishment — an  idea  that  had  littia 
application  to  the  Soviet  legal  system. 

Having  established  a foundation  for  his  case  in  doctrines  of  conflict  of 
laws,  Wickersham  attacked  Reed's  arguments  of  foreign  policy.  The  government's 
assertion,  he  remarked, 

is  based  upon  the  proposition  that  the  pubiic  policy  of  the  United 
States  in  the  matter  of  foreign  relations  is  to  be  determined  by 
the  Executive  under  the  Constitution.  With  that  proposition  in 
its  proper  application  we  have  no  quarrel.  It  does  not  apply  here, 
however,  because  in  the  first  place,  there  is  no  warrant  for  the 
assumption  that  the  Executive  in  the  performance  of  his  functions 
can  deprive  anyone  of  his  property,  or  confiscate  private  property, 
or  by  his  acceptance  of  the  alleged  fruits  of  confiscation  of 
another  power  enrich  the  United  States  at  the  expense  of  private 
persons  by  taking  their  property.  84 

Correctly  observing  that  a treaty  cannot  violate  the  Constitution,  he  argued  that 
the  President  could  not  do  by  executive  agreement  what  he  could  not  do  by  treaty. 
As  for  relations  with  Russia,  Wickersham  argued,  "We  have  no  quarrel  with  the 
so-called  Soviet  plan  of  national  economy.  It  is  their  business  and  not  ours... 
But  this  case  does  not  involve  international  relations  of  the  United  States  in 
their  true  sphere...  Rather  than  international  relations,  this  case  involves 
title  to  private  property  in  the  state  of  New  York.  This  cannot  be  taken  or 
affected  by  an  executive  agreement." 

The  Solicitor  General  filed  a Petitioner's  Reply  Brief  in  answer  to  Wicker- 
sham's  arguments.  He  placed  great  emphasis  on  the  diplomatic  nature  of  tha  case, 
criticizing  the  defense  for  meking  the  assertion  that  the  Litvinov  Assignment 
was  a private  contract  governed  by  the  laws  of  private  transactions.  "If  the 
Government  of  the  United  States  is  rendered  incapable  of  realizing  the  amounts 
assigned  to  it  by  the  Soviet  Government,"  Reed  warned,  "the  effect  may  be  to 
render  the  entire  agreement  nugatory  and  make  It  impossible  for  the  United  States 
Government  to  assist  its  own  nationals  In  tha  sattlament  of  their  claims.. . 

Whila  this  was  undoubtedly  an  exaggeration,  Reed  was  probably  correct  In  that 
friendly  Sovlet-Amer lean  diplomatic  relations  were  based  to  a large  degree  on 


whether  eech  could  tolerete  the  entlthetlcel  socle!  system  of  the  other,  end  a 
Court  nullification  of  the  Litvinov  Assignment  might  have  only  confirmed  Soviet 
dogmatic  opinions  of  the  capitalist  order. 

Reed  also  contended  that  it  would  be  a dangerous  doctrine  to  assume  that 
the  American  govarnment  could  protect  the  rights  of  aliens  against  their  own 
government.  What  Soviet  laws  did  to  Russian  citizens  and  property  was  not  a con- 
cern of  the  United  States.  As  a recognized  country  by  this  nation,  Reed  continued 
Soviet  laws  had  to  be  respected  as  those  of  an  equal  sovereign;  and  to  prove 
what  Soviet  policy  was  on  this  matter,  Reed  offered  as  evidence  Ambassador 
Troyanovsky's  note  of  July  21,  1936,  to  Secretary  of  State  Hull.^^ 

The  Justice  Department  never  argued  in  the  Belmont  case  that  an  executive 
agraaiaent  had,  or  should  have,  the  equal  force  of  a treaty.  The  basic  argument 
of  the  government  was  that  recognition,  being  a political  act,  and  the  conditions 
attached  to  it  were  not  subject  to  judicial  review  on  their  merits.  Solicitor 
General  Reed  chose  to  concentrate  his  attack  on  the  validity  of  the  Litvinov 
Assignment  and  the  international  character  of  the  obligations  tharein.  The  de- 
fense stressed  the  property  rights  aspect  of  the  case.  Yet,  it  never  successfully 
answered  the  charge  that  the  Belmonts  did  not  own  this  depcsit,  so  Its  property 
was  not  being  confiscated.  Nor  did  it  ever  say  what  the  Belmonts  intended  to  do 
with  the  deposit  since  they  rejected  both  the  government's  end  the  New  York 
receiver's  claim  to  it.  Whereas  the  government  emphasized  international  politics 
as  the  frame  of  reference  to  judge  this  case,  the  defense  attempted  to  apply  a 
universal  standard  of  legal  principles,  based  on  Anglo-American  common  law. 

On  February  18,  1937,  the  New  York  Supreme  Court  ordered  John  R.  Crows, 
its  appointed  receiver  of  the  Belmont  deposit,  to  submit  to  the  Jurisdiction  of 
the  United  States  Supreme  Court  In  this  case.  On  March  I Crews  sought  a motion 


to  intervene  In  the  Belmont  case.  If  he  became  a party  to  tha  casa,  he  petitioned, 

the  Court  mould  decide  the  case  on  its  merits,  which  would  determine  the  order 

68 

for  the  distribution  of  the  Metal  Works  fund.  The  Justices  of  the  Supreme 

69 

Court  rejected  his  motion  to  intervene,  ^ whereupon  Crew's  attorneys  filed  his 
position  in  the'  form  of  an  amicus  curiaa  brief.  This  brief  amounted  to  little 
more  than  a summary  of  New  York  Court  of  Appeals  decisions  on  Russian  corporate 
property  and  a restatement  of  New  York  law.  In  substance,  it  added  little  to 
the  arguments  already  presented  by  Wickersham.^^ 

Thera  were  two  other  emicus  curiae  briefs,  both  arguing  in  favor  of  the 
defendants.  One  wes  presented  by  Boris  Komer  for  the  Day-Germley  Leather  Company, 


I 


4 


f 


95 

•nd  the  other  by  Robert  J.  Sykes  and  William  C.  Horris  for  the  President  and 
Directors  of  the  Manhattan  Company.  With  minor  changes  In  stress,  these  briefs 
followed  WIckersham's  line  of  reasoning.  In  the  latter  britf,  there  was  added 
one  new  contention.  Sykes  and  Morris  argued  that  the  RSFSR  had  confiscated  the 
Metal  Works  plant,  but  It  was  the  USSR  that  had  made  the  assignment  to  the  United 
States.  As  mentioned  before,  this  was  a bogus  argument  and  did  not  affect  the 
outcome  of  the  issue. 

The  Supreme  Court  heard  the  oral  presentation  of  the  Belmont  case  on  March 
1937.  Solicitor  General  Stanley  Reed,  dressed  In  formal  attire,  represented 
the  government  and  Cornelius  WIckersham  spoke  for  the  Belmonts.  A transcript 
of  the  argumentation  was  taken  by  a private  stenographer,  but  It  has  been  lost, 
so  that  there  Is  no  record  of  what  was  said  that  day.  It  can  be  assumed  that 
Reed  and  WIckersham  summarized  their  ideas  as  written  In  their  briefs. 

Sutherland's  Decision  In  the  Belmont  Case 

The  Supreme  Court  handed  down  Its  *!eclslon  In  the  Belmont  case  on  Monday, 
May  3,  1937*  Justice  George  Sutherland  read  his  opinion  for  the  unanimous  Court. 
Justice  Harlan  FIske  Stone  delivered  a concurring  opinion,  which  agreed  with 
Sutherland's  opinion  in  its  result  but  differed  in  the  reasons  for  that  result. 
Chief  Justice  Hughes,  who  must  have  had  more  than  a passing  interest  In  this 
case,  had  appointed  Sutherland  to  write  the  Court's  decision.  It  Is  assumed 
that  Hughes  silently  agreed  with  Sutherland's  opinion,  rather  than  that  of  Stone. 
Justice  Cardozo,  who  had  heard  so  many  of  the  Russian  corporate  cases  while  he 
sat  on  the  New  York  Court  of  Appeals,  Joined  Justice  Louis  Brandels  in  concur- 
ring with  Stone's  opinion  rather  than  that  of  Sutherland.  While  the  Court 
stood  united  in  its  decision  to  overturn  the  judgments  of  the  lower  courts,  it 
was  divided  6-3  on  the  constitutional  and  legal  grounds  for  their  conclusion. 

Sutherland's  eight-page  opinion  began  with  a review  of  the  principal 
legal  and  diplomatic  facts  of  the  case.  He  placed  the  issue  within  the  frame- 
work of  Sovlet-American  relations.  "The  [Litvinov]  Assignment  and  requirement 
for  notice  [from  the  government  to  Moscow  of  sums  recovered]  are  parts  of  the 
larger  plan  to  bring  about  a settlement  of  the  rival  claims  of  the  high  con- 

parties,"  he  observed,  "...and  the  case,  therefore,  presents  a question 
of  public  concern,  the  determination  of  which  well  might  involve  the  good  faith 
of  the  United  States  in  the  ayes  of  a foreign  government."^^  This  assunq>tion 
by  Sutherland  may  not  have  been  true  in  the  diplomatic  reality  of  1933,  but  It 
Indicated  that  Sutherland  was  convinced  by  the  Justice  Department's  arguments 
of  the  diplomatic  importance  of  the  Belmont  case. 
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Once  he  had  established  the  diplomtic  nature  of  the  case.  Sutherland 
quickly  dispatched  the  respondent's  argument  that  New  York  law  governed  this 
action  In  law.  He  reviewed  the  precedents  of  Underhill  v.  Hernandez  (1897). 

Oat Jen  V.  Central  Leather  (1918).  and  Mcaud  v,  American  Natal  (1918)  to  the 
effect  that  the  courts  of  one  nation  may  not  sit  in  review  of  the  laws  of  anothar. 
and  that  the  granting  of  diplomatic  recognition  was  a political  rather  than  a 
Judicial  matter.  Sutherland  further  recounted  the  English  precedent  of  Luther  v. 
Sagor  (1921).  Then  Sutherland  elaborated  on  his  interpretation  of  dual  federalism: 
"Governmental  power  over  internal  affairs  is  distributed  between  the  national 
government  and  the  several  states.  Governmental  power  over  external  affairs  Is 
not  distributed,  but  is  vested  exclusively  in  the  national  5|overnment."  Further- 


more, in  his  plenary  power  to  grant  diplomatic  recognition,  "the  Executive  had 

7k 

authority  to  speak  as  the  sole  organ  of  that  government." 

Sutherland's  next  observation  became  a benchmark  in  American  constitutional 
law.  For  the  first  time  the  Supreme  Court  endorsed  the  theoretical  speculation 
that  an  executive  agreement  could  have  the  legal  effect  of  a formal  treaty  with- 
out the  advice  or  consent  of  the  Senate.  "The  recognition,  establishment  of 
diplomatic  relations,  the  [Litvinov]  assignment,  and  agreements  with  respect 
thereto,  were  all  parts  of  one  transaction,  resulting  In  an  international  compact 
between  t»N>  governments."  Sutherland  observed.  VAiile  the  Roosevelt-Li tvinov  agree- 
ments did  not  constitute  a treaty,  they  did  instrument  the  President's  conditional 
granting  of  recognition,  which  was  his  constitutional  prerogative,  if  treaties 
have  constitutional  precedents  over  state  laws,  then  so  do  executive  agreements 
when  concluded  under  the  Chief  Executive's  plenary  power.  "In  respect  of  all 
international  negotiations  and  compacts,"  Sutherland  asserted,  "and  in  respect 
of  our  foreign  relations  generally,  state  lines  disappear.  As  to  such  purposes 
the  State  of  New  York  does  not  exist...  it  is  Inconceivable  that  any  of  them 
[states]  can  be  interposed  as  an  obstacle  to  the  effective  operation  of  a federal 
constitutional  power. 

Sutherland  stood  on  a firm  foundation  of  established  precedents  that  a 
treaty  has  the  effect  of  domestic  law  In  the  United  States  as  well  as  a contract 
in  International  law.  As  domestic  law.  a treaty  Is  equal  in  weight  with  consti- 
tutional law  and  national  legislation,  which  supercedes  state  constitutions  and 
laws  whenever  there  is  a conflict.  He  was  correct  furthermore  In  that  there 


were  International  accords  other  than  treaties  acknowledged  in  International  law, 
and  that  the  Supreiae  Court  had  taken  notice  of  executive  agreements  for  the 
purpose  of  judicial  review  under  its  original  Jurisdiction.  While  the  Supreme 
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Court  had  upheld  executive  trade  agreements  concluded  pursuant  to  Congressional 
acts,  it  had  never  endorsed  an  executive  agreement  enacted  by  the  President  alone. 
The  critical  point  was  not  that  the  Court  had  sanctioned  al 1 executive  agreements, 
but  only  one  concluded  by  the  President  pursuant  to  his  exclusive  power  to  grant 
recognition,  and  conditional  recognition  at  that.^^ 

Sutherland  had  resorted  to  a doctrine  that  the  Solicitor  General  had  not 
been  bold  enough  to  present.  He  completely  dismissed  the  legal  questions  of  con- 
flicts of  law.  situs,  and  law  of  the  forum  by  simply  rejecting  the  relevance  of 
New  York  law.  If  the  Litvinov  Assignment  were  an  international  compact,  only 
federal  policy  was  in  question.  In  the  second  part  of  his  opinion,  Sutherland 
likewise  dismissed  respondent's  argument  that  the  Fifth  Amendment  prohibited 
fulfillment  of  the  Litvinov  Assignment.  Sutherland  reiterated  that  if  confisca- 
tion were  a Soviet  policy,  the  Supreme  Court  had  no  power  of  judicial  review 
unless  it  affected  the  property  of  Americans  in  the  United  States.  He  further 
noted  that  the  Belmonts  did  not  own  the  account  in  question,  but  merely  acted 
as  its  custodian,  so  there  was  no  question  of  invoking  the  Fifth  Amendment. 

Sutherland  concluded  his  opinion  by  noting  that  the  Court  had  only  decided 
that  the  government  had  a proper  chose  in  action  in  this  case.  The  government 
merely  had  won  the  right  to  argue  its  case  on  its  merits  in  the  federal  courts. 
Yet,  Sutherland's  opinion  was  so  sweeping  in  its  declaration  of  the  constitu- 
tionality of  executive  agreements  that  it  now  seemed  that  the  Justice  Department 
would  surely  win  its  cases  to  collect  all  former  Russian  deposits  in  the  United 
States. 

Stone's  Opinion  in  the  Beimont  Case 

Justice  Harlan  Fiske  Stone  agreed  with  the  unanimous  Court  that  the  govern- 
ment's chose  in  action  should  be  allowed,  but  he  disagreed  with  Sutherland's 
written  opinion  of  the  case.  "I  agree  with  the  result,  but  i am  unable  to  follow 

the  path  by  which  it  is  reached,"  he  wrote  In  the  first  line  of,  his  concurring 
78 

opinion.  He  believed  that  the  principal  Issue  was  one  of  conflict  of  laws, 
rather  than  international  law.  Arguing  from  a narrower  perspective  than  Suther- 
land, Stone  concluded  that  no  public  policy  of  New  York  would  be  violated  if 
the  United  States  litigated  its  claim  against  the  Belmonts  In  New  York  courts. 

Stone's  first  point  was  that  if  the  object  of  the  suit  had  been  real 
property  located  in  Russia  when  it  was  expropriated  by  the  Soviet  government, 
there  would  be  no  legal  challenge  to  Its  title  by  confiscation  in  American  courts. 
He  cited  the  Pet  Jen  and  RIcaud  cases,  as  well  as  Salimoff  v.  Standard  Oil. 
Indicating  that  he  would  give  due  weight  to  the  New  York  Court  of  Appeals  rulings 
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on  Russian  property  which  Sutherland  had  ignored.  Stone  further  noted  that  a 
claim  to  intangible  property  that  was  valid  at  the  place  of  origin  would  also 
be  valid  in  New  York,  provided  the  New  York  policy  regarding  the  debtor  within 
Its  Jurisdiction  did  not  otherwise  prevent  its  honoring  the  claim. 

Having  presented  his  principal  observations  about  property  law,  Stone  con- 
tinued with  an  exposition  on  conflict  of  laws  doctrines.  He  observed  that  the 
Court  on  several  occasions  had  ruled  that  one  state  may  refuse  to  honor  a trans- 
fer of  property  within  Its  borders  made  In  another  state  If  the  transfer  conflicted 
with  Its  public  policy.  Stone  cited  numerous  precedents  for  this,  all  of  which 
concerned  conflict  of  laws  among  the  American  states  and  had  little  bearing  on 
international  conflicts.^^ 

He  contended  further  that  a state  may  disregard  a transfer  of  property 
when  the  object  of  the  transfer  was  a chose  in  action  due  from  a debtor  within 
Its  boundaries  to  a foreign  creditor.  He  cited  four  precedents  for  this  observa- 
tion. The  first  three,  however,  were  cases  that  had  concerned  questions  of  pri- 
vate international  law,  not  diplomatic  transactions.  In  Harrison  v.  Sterry.^^ 

Chief  Justice  Marshall  had  ruled  that  when  a transatlantic  trading  company  had 
gone  bankrupt  its  creditors  in  the  United  States  would  be  satisfied  first,  under 
American  state  laws,  before  foreign  claimants  could  recover  any  of  the  company’s 

remaining  property  in  the  United  States.  Likewise,  Justice  Day  had  written  a 

8l 

century  later  In  DIsconto  Gesellschaft  v.  Umbrelt  that  the  state  of  Wisconsin 

was  not  compelled  to  release  a bank  account  to  a German  banking  firm  If  doing  so 

denied  the  legal  satisfaction  of  a Wisconsin  citizen's  claim  against  the  account 

for  an  unpaid  debt.  The  legal  principle  was  that  the  courts  of  the  state  where 

the  property  was  situatad  could  decide  whether  to  extend  comity  to  foreign  claims 

or  not,  depending  on  the  state  policy  concerning  property  rights  and  obligations. 

The  other  two  precedents  cited  by  Stone  at  this  point  were  both  New  York 

Court  of  Appeals  cases,  which  had  no  binding  affect  on  the  Supreme  Court  of  the 

United  States.  One  was  an  1893  case  involving  the  rules  of  property  liens  upon 

an.jestate  in  New  York  to  New  York  citizens,  although  the  owner  of  the  estate  was 
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filing  bankruptcy  under  Wisconsin  law.  The  other  case  was  Vladikavkazsky  Rv. 

Co.  V.  New  York  Trust  Co. . the  193%  case  in  which  the  Court  of  Appeals  refused 
to  grant  comity  to  the  Soviet  nationalization  decrees  concerning  former  Russian 
corporate  holdings  in  New  York.  That  was  precisely  the  issue  which  was  before 
the  Supreme  Court  In  the  Belmont  case,  and  Sutherland's  opinion  had  dismissed 
it  by  denying  the  very  legal  existence  of  the  state  of  New  York  in  this  type  of 


case. 


Stone's  contention  was  that  a chose  in  action  had  a situs  within  state 
law.  He  cited  eight  sources  for  this:  six  Supreme  Court  cases,  one  English 

Chancery  decision,  and  the  I93A  American  Law  Institute's  Restatement  of  the  Law 
of  Conflict  of  Laws.  All  six  Supreme  Court  precedents  Involved  conflicts  among 
state  laws,  not  international  law.  Perhaps  the  only  conclusion  that  could  be 
drawn  from  these  cases  was  that  there  was  no  established  way  to  resolve  interstate 
conflict  of  laws.  In  one  Justice  Joseph  HcKenna  had  found  that  a debt  was  the 
property  of  the  creditor  and  controlled  by  the  laws  that  controlled  the  creditor 
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himself.  ^ This  was  just  the  opposite  of  Stone's  assumption  that  the  forum  of 
the  property  situs  determined  what  laws  govern  It.  In  another  case.  Justice 
Brandeis  had  written: 

The  contract  of  deposit  does  not  give  the  bank  a tontine  right  to 
retain  the  money  in  the  event  that  it  is  not  called  for  by  the 
depositor...  If  the  deposit  is  turned  over  to  the  State  In  obe- 
dience to  a valid  law,  the  obligation  of  the  bank  to  the  depositor 
is  discharged. 

This  would  have  meant  that  the  Belmonts  had  no  claim  of  their  own  to  the  Metal 
Works'  account,  but  that  the  account  fell  either  to  the  American  government  (by 
assignment  of  the  Soviet  government  which  had  succeeded  to  the  company's  pro- 
perty), or  to  the  state  of  New  York  for  satisfaction  of  claims  against  the  company 
from  New  York  citizens,  of  which  there  were  none. 

The  English  Chancery  case  was  In  re  Russian  Bank  for  Foreign  Trade,  decided 
in  I933>^^  The  court  had  ruled  that  Soviet  decrees  had  ended  the  Juristic  exis- 
tence of  Russian  banking  houses,  including  their  branches  in  England.  After 
granting  that  much  comity  to  Soviet  law,  the  court  refused  to  allow  Soviet  law 
to  Invalidate  the  claims  of  British  subjects  against  the  former  bank  assets 
located  in  England.  This  seemed  to  be  a just  finding  in  order  to  protect  English- 
men in  their  transactions  with  foreign  corporations  within  the  Realm,  but  it 
did  not  apply  to  the  Belmont  situation  since  there  were  no  New  York  residents' 
claims  against  the  Metal  Works'  account. 

Stone  referred  to  two  sections  of  the  Restatement  of  conflict  of  laws 
authored  principally  by  Joseph  Beale  as  an  attempt  to  codify  this  difficult 
area  of  the  law.  The  first  section  cited  by  Stone  held  that  a state  could 

exercise  authority  over  the  obligor  who  is  within  its  jurisdiction  although  It 
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may  have  no  Jurisdiction  over  the  obligee.  No  one  could  deny  that  New  York 
laws  covered  the  Belmont  company,  but  this  did  not  mean  that  New  York  law  was 
the  only  law  covering  the  Metal  Works'  account  with  the  Belmonts.  The  other  cited 
section  read: 


Th«  original  creation  of  property  in  an  intangible  thing 
which  exists  only  because  It  has  been  created  by  law 
is  governed  by  the  law  of  the  state  which  created  the  in- 
tangible thing  and  interest  therein.  8? 


Stone  interpreted  this  to  mean  that  New  York  law  applied  to  the  chose  in  action 
concerning  the  Hetal  Works'  deposit  in  New  York  City,  but  "an  intangible  thing" 
could  also  mean  the  account  itself,  which  was  made  possible  by  the  laws  of  Russia 
under  which  Che  Hetal  Works  was  incorporated  and  functioned  until  I9I7« 

Stone  reasoned  that  there  was  no  New  York  public  policy  that  refused  to 

recognize  the  government's  chose,  in  action  in  the  Belmont  case.  The  Belmonts 

were  the  debtors  of  the  account,  and  as  such  they  had  no  right  to  question  the 

government's  claim.  They  did  not  own  the  deposit  and  they  had  lost  nothing  by 

Soviet  confiscation,  so  their  burden  under  law  had  not  changed.  But  whether 

the  New  York  courts  awarded  the  Hetal  Works'  account  to  the  government  as  the  only 

claimant  to  it  was  a question  of  New  York  state  public  policy.  In  Stone's 

opinion,  the  New  York  courts  were  free  to  subordinate  the  Soviet  government  (and 

its  assignee,  the  American  government),  as  the  successor  to  the  Hetal  Works,  to 

private  creditors.  In  other  words.  Stone  was  saying  that  the  government  had  a 

legitimate  chose  in  action  in  this  case,  but  that  its  claim  might  be  inferior  to 
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other  claims  against  the  same  account. 

Stone  dismissed  Sutherland's  dissertation  on  Presidential  powers  in  foreign 
affairs  as  irrelevant  to  the  legal  facts  of  the  case.  He  asserted  that: 


It  is  unnecessary  to  consider  whether  the  present  agreement 
between  the  two  governments  can  rightly  be  given  the  same  effect 
as  a treaty  within  this  rule,  for  neither  the  allegations  of  the 
bill  of  complaint,  nor  the  diplomatic  exchanges,  suggest  that  the 
United  States  has  either  recognized  or  declared  that  any  state 
policy  is  to  be  overridden.... 

There  is  nothing  ...  to  suggest  that  the  United  States  was  to 
acquire  or  exert  any  greater  rights  than  its  transferror,  or  that 
the  United  States,  as  assignee,  is  to  do  more  than  the  Soviet  govern' 
mcnt  could  have  done  after  diplomatic  recognition — ttet  is,  collect 
the  claims  in  conformity  with  those  [New  York]  laws.  ” 


Stone  concluded  that  the  Supreme  Court's  reversal  of  the  Circuit  Court's 
opinion  in  the  Belmont  case  was  correct  since  It  merely  established  that  the 
United  States  had  a chose  in  action  which  did  not  exclude  other  claims  to  the 
same  fund.  Yet  he  added  an  important  last  sentence:  "There  is  no  occasion 

to  say  anything  now  which  can  be  taken  to  foreclose  the  assertion  by  such 
claimants  of  their  rights  under  New  York  law."^  He  correctly  realized  that 
Sutherland's  opinion  had  been  so  broad  in  its  validation  of  the  executive 
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agreement  that  it  Implicitly  precluded  any  other  challenges  to  the  same  account. 

The  mistaken  Impression  that  Stone  gave  in  his  opinion  was  that  the  Supreme 

Court  had  been  consistent  in  its  adjudication  of  conflicts  cases.  Not  even  Stone 

himself  was  consistent  in  such  matters.  For  example,  he  had  written  in  1925  the 

Court's  unanimous  decision  in  Second  Nussian  Insurance  Co.  v.  Hiller  that  tUf 

1916  Tsarist  ukaze  forbidding  Russians  to  trade  with  Germans  did  not  apply  to 

the  Second  Russian  Insurance  Company's  branch  office  in  the  United  States.  He 

wrote  that  to  uphold  the  ukaze's  effect  here  would  make  unlawful  what  would  be 

otherwise  lawful  in  the  forum,  which  he  believed  was  extending  legal  comity  too 

far.  In  1932  Sutherland  had  written  the  opinion  in  a case  in  which  he  cited 

several  precedents  that  for  taxing  purposes  the  situs  of  intangible  property 

09 

followed  the  domicile  of  the  creditor.^  Stone,  however,  wrote  a dissent  in 

that  case  for  himself.  Holmes,  and  Brandeis,  In  which  he  stated  that  situs  was 

"not  a dominating  reality,  but  a convenient  fiction  which  may  be  Judicially  ear 
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ployed  or  discarded,  according  to  the  result  desired." 

The  Supreme  Court  was  not  even  consistent  in  conflicts  cases  during  the 
1936  term.  On  the  same  day  that  it  heard  the  Belmont  case,  the  Court  listened 
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to  the  arguments  In  Broseman  v.  Connecticut  General  Life  Insurance  Co., 
which  Involved  the  coverage  of  a group  insurance  policy  contracted  in  Pennsyl- 
vania by  a Connecticut  company  with  Texas  workers.  Butler  wrote  for  a unanimous 
court  that  the  law  of  Pennsylvania,  the  situs  of  the  contract,  was  to  determine 

the  obligations  of  the  policy.  On  April  26,  1937,  Stone  delivered  the  opinion 
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for  a unanimous  court  in  First  Bank  Stock  Corp.  v.  Minnesota.  which  raised 
questions  similar  to  those  raised  in  the  above  1932  case.  This  time  the  Court 
decided  that  the  stock  holdings  of  a firm  chartered  in  Delaware  could  be  taxed 
in  Minnesota.  Stone  wrote  on  this  occasion  that: 

The  rule  that  property  is  subject  to  taxation  at  its  situs,  within 
the  territorial  Jurisdiction  of  the  taxing  state,  readily  understood 
and  applied  with  respects  to  tangibles,  is  in  itself  meaningless 
when  applied  to  intangibles,  which,  since  they  are  without  physical 
characteristics,  can  have  no  location  in  space.  ^ 

Yet  only  one  week  later  Stone  argued  in  his  concurring  Belmont  opinion  that  a 
bank  account  and  a chose  in  action  (both  intangibles)  did  have  a situs.  Was 
Stone  perhaps  employing  "a  convenient  fiction  which  may  be  Judicially  employed 
or  discarded,  according  to  the  result  desIretPI? 

As  for  the  question  of  international  debts  which  Stone  had  ignored,  the 
Supreme  Court  had  ruled  consistently  that  this  was  strictly  a diplomatic  affair. 
Chief  Justice  Hughes  had  ruled  for  a unanimous  Court  in  Russian  Volunteer  Fleet 
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V.  United  that  a private  Russian  corporation  couid  sue  in  the  Court 

of  ClaiMS  for  monetary  recovery  of  ships  seized  by  the  American  governsient 

during  World  War  I.  Stone  cited  this  cese  in  his  Belmont  opinion  to  show  that 

the  Fifth  Amendment  did  protect  aliens  from  unlawful  American  confiscations. 

But  this  case  involved  a private  claim,  not  a claim  between  sovereigns.  In  a 

193^  case,  also  written  by  Hughes,  the  Court  ruled  that  an  American  state  and 

a foreign  sovereign  could  not  settle  a debt  through  the  courts,  but  by  national 
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diplomacy  "through  treaty,  agreement  of  arbitration,  or  otherwise." 

The  Russian  Itelunteer  Fleet  case  was  distinguished  in  Cummings  v.  Deutsche 
Bank,  decided  on  February  I,  1937.^^  Justice  Pierce  Butler  ruled  for  e unanimous 
Court  (Roberts  and  Stone  not  participating)  that  the  Justice  Department,  pur- 
suant to  the  Trading  with  the  Enemy  Act  of  1917 -end  the  Settlement  of  War  Claims 
Act  of  1928,  could  sequester  German  property  in  the  United  States  that  had  been 
seized  in  World  War  I pending  the  satisfection  by  Germany  of  claims  against  it  1 

by  American  nationals.  Butler  further  contended  that  this  was  not  a violation 
of  the  Fifth  Amendment.  Several  of  the  Justices  realized  by  1937  that  there 
was  no  reason  to  protect  alien  property  In  the  United  States  which  could  be 
applied  legelly  to  foreign  debts  to  American  claimants. 

Stone's  opinion  in  the  Belmont  case  did  not  strongly  argue  his  contentions 
as  to  rules  of  law  which  govern  intangible  property  rights  and  chose  In  action. 

If  he  were  contending  that  the  forum  must  decide  for  itself  the  rules  which 
govern  Intangibles,  he  was  granting  much  local  autonomy  to  adjudicating  property 
cases.  Certainly  In  matters  Involving  international  transactions  and  the  pro- 
perty clalsis  of  sovereigns,  one  should  proceed  cautiously  in  subordinating 
national  policy  to  local  legal  interpretations.  Stone  apparently  believed  that 
Sutherland's  opinion  granted  the  national  government  an  unjustified  constitu- 
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tional  authority  over  the  stetes  to  govern  property  within  their  jurisdiction. 

Interestingly  enough.  Stone  personally  approved  of  Roosevelt's  reversal 
of  the  sixteen-year  policy  of  non-recognition  of  the  Soviet  Union.  As  early 
as  1931  he  hed  been  exposed  to  the  opinions  of  John  Bessett  Moore,  who  expressed 
to  Stone  nothing  but  contempt  for  a foreign  policy  that  Ignored  the  established 
regime  in  Moscow  and  abided  by  the  actions  of  the  defunct  Kerensky  representa- 
tives in  the  United  States.*^*  A week  before  Roosevelt's  recognition  of 
Moscow,  Stone  wrote  to  Felix  Frankfurter  (who  wes  in  England)  about  his  favor- 
able anticipetion  of  the  diplomatic  event.  He  told  Frankfurter  that  he  believed 
the  non- recognition  policy  was  one  of  the  worst  in  American  diplomatic  history. 
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Stone  VMS  more  concerned  v<ith  the  legal  effect  of  recognition  than  the  practi- 
cal, since  he  savir  little  Innediate  advantage  for  the  United  States  in  resiMing 
relations  with  the  Russians.  He  believed  that  it  was  inportant  for  tha  govern- 
ment to  follow  the  principle  that  recognition  v<as  due  to  any  stable  foreign 

government,  although  he  rejected  the  idea  that  recognition  should  be  construed 
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as  an  approval  of  the  recognized  regime. 

Stone,  however,  did  not  adhere  to  Sutherland's  Ideas  of  plenary  governsient 
powers  in  foreign  affairs.  He  regretted  that  he  had  not  participated  in  the 
Curtiss-Wright  and  Deutsche  Bank  dacisions  because  of  a serious  illness  which 
incapacitated  him  from  October  1936  to  February  I937*  He  later  wrote  to  Yale 
Professor  Edv«ard  Borchard  that  he  had  strongly  disapproved  of  Sutherland's  opinion 
In  the  Curtiss-Wright  case. 

Stone  had  been  assisted  in  his  opinion  by  Justice  Cardozo,  who  had  parti- 
cipated in  the  Russian  corporate  property  cases  in  Hew  York  as  a member  of  the 
Court  of  Appeals  from  1913  to  1932.  Cardozo's  views  on  these  cases  v<ere  exa- 
mined in  detail  in  Chapter  li,  and  these  views  no  doubt  influenced  his  judgment 
in  the  Belmont  case.  He  explained  his  position  to  Stone  in  a memorandum  dated 
April  21,  1937.  Cardozo  told  him  that  he  agreed  with  the  result  of  the  majority 
decision  because  he  believed  that  the  Soviet  national ization  decree  v#as  not  in 
conflict  with  New  York  public  policy  in  this  case  since  no  creditor  or  stock- 
holder of  the  Hetal  Works  was  involved  in  this  suit.  Cardozo  further  stated 
that  New  York  did  have  the  right  to  refuse  to  enforce  a foreign  confiscatory 

law  if  it  prejudiced  the  rights  of  claimants  in  New  York.  He  listed  numerous 
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precedents,  several  of  which  Stone  Dsed  in  his  written  opinion.  Stone's 
separate  opinion  gave  Cardozo  the  opportunity  to  concur  with  the  result  without 
identifying  himself  with  Sutherland's  opinion. 

Scholarly  Reaction  to  the  Belmont  Case 

There  was  little  public  reaction  to  the  Belmont  case.  Except  for  legal 
journals,  it  tvent  almost  unnoticed.  There  was  a small  report  of  the  decision  In 
the  New  York  Times. The  Wall  Street  Journal  gave  only  eleven  lines  to  It.^®^ 
The  Chicago  Tribune  gave  thirty-nine  lines  to  it,  but  misreported  that  the  Court 
had  awarded  the  Hetal  Works  account  to  the  government. The  Belmont  decision 
went  unreported  in  the  Washington  Post  until  Franklyn  Waltman  wrote  a column 
on  It  on  Nay  6.  Waltman  accurately  stated  that  Sutherland's  opinion  had  far 
greatar  significance  than  just  its  meaning  for  tha  Litvinov  Assignment.  He 
feared  that  the  decision  could  mean  that  the  national  government  could  regulate 
minimum  ivages,  maximum  hours,  and  v«orklng  conditions  through  Its  foreign 
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rttlations  poNar  and  its  involvanant  in  tha  Intarnational  Labour  Organization. 

This  IMS  a falsa  but  oftan  rapaatad  faar,  sinca  tha  talsiont  doalt  only  with 

tha  lagal  effact  of  diplomatic -recognition  of  a foraign  government. 

Tha  Belmont  dacislon  received  favorable  reviews  in  tha  Yale  Law  Journal. 

Harvard  Law  Beview.  Unlvarsitv  of  Chicago  Law  Wavlew.  and  tha  Tanas  Law  Baviaw. 

Tha  Oaoraa  Kashi naton  Law  Baviaw  concluded  that  tha  dacislon  would  apply  only 

to  alien  rights  and  would  not  affect  American  property.**^  Tha  Bocky  Mountain 

Law  Baviaw  correctly  predicted  that  the  government  would  eventually  acquire 

the  entire  Hatal  Works*  account  as  a result  of  Sutherland's  opinion. The 

Virginia  Law  Baviaw.  on  the  other  hand,  reported  that  Sutherland's  dicta  was 

unnecessary  to  resolve  the  case  and  that  Stone's  opinion  was  legally  tha  more 
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correct  one.  The  California  Law  Review  was  very  critical  of  Sutherland's 
opinion,  calling  it  without  basis  in  principle  or  practice. 

The  most  critical  reviews  of  the  Balmont  case  appeared  in  tha  prestigious 
American  Journal  of  International  Law  by  editors  Philip  C.  Jessup  of  Columbia 


University  and  Edwin  Borchard  of  Yale.  Jessup  criticized  Sutherland  for  Ignor- 
ing the  difficult  question  of  situs,  which  he  baliavad  was  vary  Important  In 
determining  tha  case.  Ha  also  criticized  Sutherland's  rallanca  on  tha  OatJan 
case,  which  Jessup  contended  was  incorrect  in  Its  assertion  that  recognition 
was  lagal  validation  of  the  recognized  country's  laws  and  irrelevant  to  tha 
Balmont  case  sinca  tha  property  was  located  in  tha  United  States  rather  than 
abroad.  Jessup  further  examined  the  legal  technicalities  of  the  case,  conclu- 
ding that  Sutherland's  opinion  had  not  satisfactorily  answered  the  question 
as  to  what  extant  the  national  foreign  relations  power  extended  to  property 
rights,  or  whether  American  citizens  still  had  any  claim  against  tha  Soviet 
Union  for  confiscation  of  their  holdings. 

Borchard  was  even  more  censorious  then  Jessup.  His  basic  objection  was 
that  Sutherland's  decision  tended  to  subordinate  property  rights  to  govern- 
mental policy  judgments,  which  he  strongly  opposed.  He  asserted  that  the  Soviet 
nationalization  decrees  had  applied  only  to  property  located  in  Bussla  and 
had  no  extra-territorial  effect.  Borchard  also  clalamd  that  the  OetJan  case 
was  mistaken  to  give  the  granting  of  recognition  any  legal  effact  beyond  estab- 
lishing diplomatic  relations.  He  refused  to  concede  that  the  Belmont  case 
Involved  anything  more  than  a property  right.  He  pointed  out  that  for  sixteen 
years  the  United  States  had  refused  to  recognize  Soviet  Bussla  because  of  Its 
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•xproprlatlon  of  American  property,  yet  this  decision  would  legally  validate 
exactly  what  the  State  Department  hed  objected  to  for  so  long.*^^ 

■orchard  was  so  concerned  that  the  Belmont  case  might  become  a dangerous 
precedent  for  nationalization  of  foreign  property  in  intern^ional  law  that  he 
Initiated  a correspondence  with  the  State  Department  and  Justice  Stone.  He  WfOt%^ 
to  Assistant  Secretary  of  State  R.  Walton  Hoore  that  the  government  was  follow- 
ing a bad  policy  to  prosecute  the  Litvinov  Assignment  cases.  He  bemoaned  the 
fact  that  the  United  States  was  too  eager  to  profit  from  Soviet  confiscations, 
which  it  had  condemned  for  sixteen  years.  He  warned  that  the  result  of  such  a 
policy  would  seriously  damage  American  property  interests  abroad. 

Hoore  had  received  other  such  letters  attecking  the  governiaent ' s litigation 
of  the  Litvinov  Assignment  cases.  He  had  explained  in  one  response  that  the 
United  States  neither  condoned  nor  condemned  Soviet  confiscations  of  Russian 
property,  as  Moscow  had  the  right  to  do  whatever  it  wanted  to  do  in  its  own 
territory.  He  reassured  the  inquirer  that  the  suits  in  Mew  York  courts  did 
not  concern  the  negotiations  with  the  Soviet  Union  for  the  recovery  of  American 
property  in  Russia. 

Borchard  repeated  the  same  objections  in  his  letters  to  Stone.  He  feared 
that  Belmont  would  only  perpetuate  the  error  of  Oetjen.  He  warned  Stone  that 
the  Belmont  decision  would  Jeopardize  over  $100  million  of  American  claims 
against  Soviet  Russia  for  only  $8  million  of  Russian  property  in  the  United 
States.  Borchard  also  expressed  his  doubts  as  to  the  legal  effects  of  an  ex- 
ecutive agreement.  In  addition,  he  sent  to  Stone  a draft  of  his  editorial  for 
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the  American  Journal  of  international  Law. 

Stone  responded  to  Borchard* s letters  with  much  cordiality.  He,  too, 

doubted  whether  an  executive  agreement,  or  a treaty,  could  deprive  a state  of 

1 1 g 

its  constitutional  right  to  regulate  property  within  its  own  Jurisdiction. 

The  Guarantee  Trust  Case 

> 

The  Immediate  effect  of  the  Belmont  decision  was  to  encourage  the  Justice 

Department  to  continue  its  litigations  to  recover  all  former  Russian  corporate 

assets  in  the  United  States.  During  1937,  the  Justice  Department  had  collected 

$206,i>k3.37  from  the  Litvinov  Assignment  and  was  pleading  eleven  cases  before 
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state  and  federal  courts.  In  the  following  year,  it  collected  $1,500,000 

121 

and  was  handling  forty  cases.  ^ 

The  State  Department  helped  in  the  Justice  Department's  suits  a^  much  as 
it  could  without  Jeopardizing  Soviet-American  relations.  One  Justice  Department 
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official  raauatta^  that  fiaorga  F.  Kannan  road  Stona's  opinion  in  tho  lalaont 

COM  and  gat  tho  SovlaU  to  aoka  statanants  that  ««ould  rafuta  ovary  nagativa 

point  that  Stona  had  raltod.  Kannan  thought  that  that  mbs  a had  Idaa  and  did 
122 

not  do  it.  Yot  tho  Stato  Dopartoant  did  arranga  for  David  E.  Hudson  to  go 

to  Moscow  in  tho  suMsar  of  1939  to  discuss  tho  Litvinov  Asslgmssnt  casas  with 

Soviet  iogai  off Icials. And  it  was  rasponsible  for  bringing  Marc  FlotkIny! 

tha  Soviet  legal  advisor  to  the  Foreign  Affairs  Cosnissary,  to  the  United 
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States  to  testify  In  Iogai  actions  in  Now  York  casas. 

Tha  next  aajor  case  after  the  laisiont  decision  was  tha  suit  against  tha 
Cuaranty  Trust  Coapany  of  New  York  which  tha  Justice  Oapartsiant  had  initiated 
on  Saptambar  21,  193^.  The  rafaraa  appointed  by  tha  New  York  SuprasK  Court 
heard  extensive  testimony  on  claisis  during  the  spring  of  1935,  Including  the 
depositions  by  Serge  Ughet  (the  Kusslan  representative  to  the  United  States 
recognized  by  the  State  Department  until  November  16,  1933),  fonser  Russian 
Ambassador  Boris  Bakhmeteff  (who  had  become  a professor  of  civil  engineering 
at  Columbia  University),  end  Dimitry  6.  Ter-Assatouroff , a former  official 
of  the  Russian  Ministry  of  Finance.  Ughet  reported  that  the  Russian  government 
had  had  an  account  of  $5,001,849.79  with  Guaranty  Trust  prior  to  November  8, 
1917,  but  that  the  bank  had  refused  to  release  the  fund  to  him.  Stuart  Patter- 
son of  Guaranty  Trust  testified  by  affidavit  that  the  bank  had  decided  on 
February  25,  1918,  that  it  would  freeze  this  account  since  tha  Soviet  govern- 
ment had  confiscated  $9  ml  I lion  of  its  assets  in  Russia  (although  tho  bank  had 
reported  a claim  to  the  State  Department  of  only  $1,650,000).  Ter-Assatouroff 
reported  that  the  bank  had  refused  to  release  the  funds  in  1922  for  the  AarnrH 
can  famine  relief  project  to  Russia.  When  the  New  York  referee  ruled  against 
the  American  government's  claim  to  the  fund,  the  Justice  Department  sued  tho 
Guaranty  Trust  Company  in  United  States  District  Court. 

Judge  Francis  G.  Caffey  dismissed  the  government's  complaint  on  its 
merits  on  November  2,  1936.  He  ruled  that  the  six-year  statute  of  l-imitatlons 
of  New  York  had  run  out  against  a claim  for  this  fund  with  Guaranty  Trust.  The 
judge  reasoned  that  the  State  Department  had  recognized  Bakhmeteff  and  Ughet 
as  bona  fide  representatives  of  the  Russian  state  in  the  United  States,  and 
since  they  had  faiiad  to  bring  a suit  against  Guaranty  Trust  before  1933  the 
government  had  no  case  against  the  bank  by  means  of  an  assignment  by  the  Soviet 
Union.  He  also  ruled  that  diplomatic  recognition  was  not  retroactive  to  the 
effect  of  voiding  all  business  affairs  of  Russian  nationals  In  the  United 
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StatM  prior  to  1933.^^^  j 

The  government  was  granted  an  appeal  to  the  Circuit  Court  on  February  3>  ] 

1937*  The  Circuit  Court  heard  the  case  on  June  8 and  rendered  its  decision  on 
August  18,  reversing  Judge  Chaffey's  dismissal.  Judge  Swan  dallverad  the  divid- 
ed Court's  Judgment  that  was  largely  based  on  the  Belmont  precedent.  An  even  ■ 

more  strongly  worded  concurring  opinion  was  written  by  Manton,  who  elaborated 
on  sovereign  Immunity  as  being  superior  to  state  statutes  of  limitations. 

Judge  Chase  voted  in  favor  of  sustaining  Chaffey's  ruling,  but  he  did  not  write 

127 

a dissent  in  this  case.  ’ 

John  W.  Davis  filed  a writ  of  certiorari  on  behalf  of  Guaranty  Trust  on 
November  9,  1937,  and  the  case  was  accepted  by  the  Supreme  Court  for  review. 

The  Court  heard  the  argumentation  delivered  by  Solicitor  General  Robert  H. 

Jackson  and  John  W.  Davis  on  March  28  and  29,  1938.  The  Justices  decided  unani- 
mously to  reverse  the  Circuit  Court  decision  that  the  New  York  statute  of  limi- 
tation did  not  run  against  a sovereign.  The  decision  was  delivered  by  Justice 
Stone  on  April  25,  1938.  Stone  took  the  narrow  approach  to  this  case  as  he 
had  in  Belmont,  stating  early  in  his  opinion  that  the  central  issue  was  the 
effect  of  New  York  law  over  property  within  Its  jurisdiction,  not  the  diplomatic 
nature  of  the  Litvinov  Assigrawnt.  He  insisted  that  when  a sovereign  appears 
voluntarily  In  court  as  a suitor  It  abandons  its  immunity  from  suits  against 
it,  according  to  the  laws  and  procedures  of  the  forum.  Since  the  Department 
of  State  had  recognizad  the  two  representatives  of  the  Provisional  Government 
as  legal  agents  of  the  Russian  state  until  1933,  the  courts  were  open  for 
fifteen  years  for  suit  against  tha  Guaranty  Trust  Company.  Stone  conceded  that 
recognition  was  a political  rather  than  a judicial  question,  but  he  reserved 

to  the  courts  the  right  to  judge  the  legal  consequences  of  recognition  in 
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handling  litigations  before  them. 

What  shocked  Stone  most  was  the  idea  that  the  recognition  of  the  Soviet 
Union  In  1933  should  invalidate  sixteen  years  of  business  transactions  between 
Americans  and  the  previous  Russian  representatives  In  the  United  States.  Having  | 

already  stated  that  diplomatic  recognition  was  a political  question,  he  went  | 

ahead  and  expressed  his  judicial  interpretation  of  It:  j 

The  very  purpose  of  the  recognition  by  our  Government  is  that 
our  nationals  may  be  conclusively  advised  with  what  govern- 
ment they  may  safely  carry  on  business  transactions  and  who 
its  representatives  are.  If  those  transactions,  valid  when 
entered  Into,  were  to  be  disregarded  after  the  later  recogni- 
tion of  a successor  government,  recognition  would  be  but  an 
idle  ceremony,  yielding  none  of  the  advantages  of  established 
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dipIoMtic  relations  in  enabling  business  transactions  to 
proceed,  end  affordino  no  protection  to  our  own  nationals 
in  carrying  thoM  on. 


Old  Stone  believe  that  diploMcy  existed  only  to  facilitate  international 
business?  Contrary  to  what  either  Justice  Stone  or  Professor  Borchard  may  have 
believed,  recognition  was  the  political  act  of  establishing  diplonatic  relations 
for  principally  political  reasons.  To  what  extent  the  State  Departinent  wished 
to  facilitate  American  business  interests  was  a policy  decision  based  more  on 
international  expediency  than  principles  of  domestic  property  laws. 

The  result  of  the  Guaranty  Trust  case  was  that  the  Supreme  Court  denied 
the  government  its  claim  to  over  $5  million  in  a New  York  bank  because  of  the 
Nm  York  statute  of  limitations.  On  the  surface,  the  decision  was  correct  in 
its  legel  technicalities.  This  case  was  the  legal  result  of  the  State  Depart- 
ment's own  confused  Soviet  policy  from  1917  to  1933*  And  it  is  interesting  to 
note  that  the  Secretary  of  State  who  had  advocated  the  non- recognition  policy 
was  the  Chief  Justice  in  1938  who  concurred  with  Stone's  opinion.  Technicali- 
ties aside,  the  Guaranty  Trust  ease  was  probably  a bad  decision.  The  Guaranty 
Trust  Company  had  no  right  to  settle  its  claims  against  the  Soviet  government 
utilaterally  by  its  own  confiscation  of  Russian  state  assets  it  controlled. 

That  the  bank  got  away  with  its  private  confiscation  was  the  fault  of  the  State 
Department,  which  should  have  recognized  no  Russian  government  after  I917 
and  frozen  all  Russian  property  in  the  United  States,  as  it  had  done  with  German 
holdings  after  I9I7>  Stone  cited  the  Belmont  decision  only  once,  choosing  to 
ignore  the  Court's  previous  sanction  of  an  executive  agreement  as  overriding 
state  property  laws.  He  also  chose  to  ignore  Hopkirk  v.  Bell.*^  an  I8d6 
precedent  that  established  that  a state  statute  of  limitations  was  not  a barrier 
to  international  claims  in  the  face  of  a diplometic  contract. 

it  might  have  appear0d  in  1938  that  the  Court  had  reversed  its  decision 
in  the  Belmont  case.  Certainly  it  had  rejected  the  government's  contention  that 
the  Belmont  decision  had  given  its  claim  to  Russian  assets  superiority  to  ell 
other  claims. The  immediate  contradiction  bet%«een  the  unanimity  of  the 
Belmont,  case  and  the  unanimity  of  Guaranty  Trust,  however,  cannot  be  explained 
by  Just  the  changes  of  personnel  on  the  Court.  Six  of  the  nine  Justices  who 
hed  sat  on  the  Court  during  the  earlier  case  also  sat  for  the  latter.  Justice 
Willis  Van  Devanter  had  retired,  being  replaced  by  the  liberal  Hugo  Black,  and 
more  importantly  Sutherland  had  retired  In  January  1936,  being  replaced  by 
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Solicitor  6«n«r*-l  Stanley  Reed.  Reed  disqualified  himseif  in  the  Guaranty  Trust 
case  (since  he  had  initiated  it),  and  Cardozo,  who  had  suffered  a serious  heart 
attack  on  January  8,  1938,  did  not  participate  either.  This  laeant  that  Justices 
Butler,  NcReynoids,  and  Chief  Justice  Hughes  modified  their  attitudes  toward 
the  validity  of  the  government's  claims  in  the  Litvinov  Assignment  cases. 

The  Russian  insurance  Deposits  Cases 

The  Guaranty  Trust  case  dealt  only  with  the  government's  claim  to  former 
Russian  state  assets;  it  did  not  concern  its  claims  for  former  Russian  corporate 
assets.  For  these  funds,  the  Justice  Department  took  its  cases  to  the  Mew  York 
courts.  The  Appellate  Division  of  the  New  York  Supreme  Court  had  dismissed  the 
government's  complaint  against  the  Manhattan  Company,  which  was  holding  in  trust 
$2^5,307*60  for  the  two  surviving  directors  of  the  Northern  Insurance  Company 
of  Moscow.  Upon  review,  however,  the  Court  of  Appeals  reversed  this  dismissal 
on  January  II,  1938.  Judge  Harlan  W.  Rippey  ruled  for  the  majority  that  the 
Belmont  case  had  established  that  the  United  States  did  have  a chose  In  action 
concerning  all  former  Rbssian  corporate  assets  in  New  York,  including  the  de- 
funct insurance  companies'  deposits  which  had  been  turned  over  to  the  state 
Superintendent  of  Insurance.  Whether  the  government's  claim  was  superior  to 
ail  others,  Rippey  said,  was  not  at  question  here,  but  "Prime  facie,  at  least, 
plaintiff  may  be  entitled  to  the  whole  fund." 

On  the  merits  of  the  government's  claim,  the  Court  of  Appeals  divided  k-3 
In  1939  In  a case  involving  over  $1  million  of  the  Moscow  Fire  Insurance  Com- 
pany. Chief  Judge  Irving  Lehman,  who  had  written  a dissent  to  the  previously 
mentioned  case,  wrote  the  majority  decision,  while  Rippey  wrote  the  dissent. 
Lehman's  main  line  of  thought  was  based  on  Stone's  opinions  in  Belmont  and 
Guaranty  Trust;  while  the  acts  of  a sovereign  In  Its  own  territory  are  not 
adjudgable  In  the  courts  of  another  nation,  the  extra-territorial  effect  of 
them  can  be  determined  by  the  laws  of  the  forum  wherein  a case  arises  involving 
foreign  legislation.  Even  though  expert  witnesses  had  testified  to  the  contrary, 
Lehman  decided  that  the  Soviet  confiscatory  decrees  were  never  intended  to 
affect  Russian  cdrporate  property  outside  of  Russia.  He  even  referred  to  the 
rights  of  the  company's  creditors  and  stockholders  living  In  Russia,  as  though 
the  Soviet  government  had  no  claim  based  on  national ization  even  In  Russia.  He 
concluded  that  since  the  Soviet  government  had  no  valid  claim  to  corporate  pro- 
perty In  New  York,  neither  did  the  American  government  by  assignment.  There- 
fore, Lehman  ordered  that  the  assets  of  the  Moscow  Fire  Insurance  Company, 
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doMstlc  craditort  h*vin9  alraady  b««n  satisfied,  ba  distributed  to  the  sur- 
viving creditors  and  policyholders  of  the  parent  corporation  (which  had  baan  In 
Hoscow  before  f9l€)  who  were  neither  Anerican  citizens  nor  claiaants  to  the 
branch  bank  In  New  York. 

The  Supraiae  Court  upheld  the  Court  of  Appeals'  ruling  in  the  Hoscow  Fire 
I nsurance  case  on  February  12,  I9k0,  by  a 3-i  divided  Court.  The  Court  record 
showed  that  Stone,  Reed,  and  Frank  Hurphy  (Roosevelt's  second  Attorney  fieneral 
who  had  replaced  the  deceased  Butler  in  November  1939)  did  not  participate  in 
the  decision.  It  is  impossible  to  know  which  three  Justices  voted  to  reverse 
the  New  York  decision.  They  were  probably  the  three  Roosevelt  ^pointees 
Hugo  Black,  Felix  Frankfurter,  and  William  0.  Douglas.  If  this  were  so,  it 
meant  that  Hughes,  HcReynolds,  and  Roberts  voted  against  the  government's  claims, 
based  largely  on  the  Belmont  decision  with  which  all  three  had  concurred  in 
1937.’^ 

Meanwhile,  the  government  won  a case  in  Ohio,  indicating  that  the  New 
York  courts  were  not  being  copied  in  other  states.  A group  of  lawyers  in  Col- 
umbus hed  a $20,000  claim  for  legal  fees  against  the  Northern  Insurance  Company, 
which  had  a $100,000  deposit  with  the  Ohio  Superintendent  of  Insurance  in  order 
to  do  business  in  that  sute.  The  lawyers  refused  to  take  $10,000  which  Jus- 
tice Oepartisent  lawyers  offered  them,  and  sued  for  the  entire  amount.  The 
Court  of  Common  Pleas  in  Columbus  on  September  26,  1936,  found  in  favor  of  the 
plaintiffs  for  $20,960.56.  The  government  had  filed  an  intervening  petition, 
and  appealed  the  decision.  The  Ohio  Supreme  Court  decided  on  August  10,  1938, 
that  the  Soviet  government  had  nationalized  this  insurance  company  in  1918 
and  that  the  plaintiffs  had  performed  no  legal  services  for  a company  that  had 
ceased  to  exist  in  the  place  of  its  incorporation.  So  the  Columbus  lawyers 
got  no  money  at  all.^^^ 


The  Pink  Case 


The  last,  and  deciding  case  arising  from  the  Litvinov  Assignment  was 
United  States  v.  Pink.*^^  This  case  wes  the  government's  suit  against  the 
New  York  Superintendent  of  Insurance,  Louis  Pink,  for  over  $1  million  of  the 
First  Russian  Insurance  Company  after  satisfaction  of  local  creditors.  Justice 
Aaron  J.  Levy  of  the  New  York  Supreme  Court  had  dismissed  the  governsient's 
complaint  on  June  29,  I939>  His  Judgment  was  sustained  by  the  Appellate 
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Division  and  the  Court  of  Appeals.  Solicitor  General  Francis  Biddle  petitioned 
for  a writ  of  certiorari  and  the  Supreme  Court  granted  it.  The  Court  heard  the 
oral  arguments  on  December  15*  19^1*  only  a week  and  a day  after  Pearl  Harbor, 
and  rendered  its  decision  on  February  2,  1942.^^^ 

That  the  Court  had  granted  the  writ  of  certiorari  in  the  first  place  wds 

an  Indication  that  It  was  not  satisfied  that  Guaranty  Trust  and  Moscow  Fire 

Insurance  were  the  last  words  on  the  Litvinov  Assignment.  By  1942,  there  were 

only  two  Justices  left  on  the  bench  who  had  been  there  for  the  Belmont  case 

only  five  years  before.  Justice  HcReynolds  had  retired  on  February  I,  1941. 

Roosevelt  appointed  Senator  James  Byrnes  of  South  Carolina  to  take  his  place. 

Then  Chief  Justice  Hughes  resigned  on  July  I,  1941.  The  President  chose  Harlan 

FIske  Stone  to  become  the  eleventh  Chief  Justice  of  the  United  States.  To 

replace  Stone's  Associate  Justice  position,  the  President  appointed  Attorney 

General  Robert  Jackson.  This  was  now  a Supreme  Court  of  "bright  young  men," 

most  of  whom  had  reached  the  Court  by  the  rewarding  graces  of  FDR.  In  contrast 

to  the  earl ier^ Court,  a majority  embraced  a positive  theory  of  government,  one 

that  held  government  should  help  individuals  by  providing  direct  services  and 

ITS 

exerting  regulatory  powers  over  the  economy.  And  In  foreign  affairs,  the 
Justices  were  outspoken  off  the  bench  In  their  support  of  the  President's 
policy  to  aid  Great  Britain  short  of  war  against  the  Nazis. 

The  Court  voted  5*2  to  reverse  the  New  York  Court  of  Appeals  ruling  in 
the  Pink  case,  thereby  sustaining  the  government's  claim  to  former  Russian 
corporate  assets  on  the  strength  of  the  Litvinov  Assignment  as  a valid  exercise 
of  the  President's  powers  In  foreign  relations.  Black,  Douglas,  Frankfurter, 
Murphy,  and  Byrnes  were  in  the  majority;  Stone  and  Roberts,  in  the  minority. 

Both  Reed  and  Jackson,  who  had  been  Solicitors  General  during  the  preparation 
of  the  Litvinov  Assignment  cases,  disqualified  themselves  from  participating. 
Since  both  the  Chief  Justice  and  the  senior  Associate  Justice  were  In  the 
minority,  the  Pink  decision  was  assigned  to  Douglas  by  the  second  Associate 
Justice  in  seniority,  Hugo  Black. 

Douglas  wrote  a twenty- four- page  opinion  that  was  a strongly  worded  en- 

* 

dorsement  of  the  President's  exclusive  constitutional  powers  to  recognize 
foreign  sovereigns.  He  used  the  Belmont  decision  as  the  foundation  for  his 
opinion,  citing  It  no  less  than  fifteen  times.  He  first  analyzed  Guaranty  Trust 
•nd  Moscow  Fire  Insurance,  asserting  that  they  v»ere  not  determinative  In  the 


i 

5 


I 


i 


I 


I 


112 


specifics  of  this  ease.  The  only  precedent  he  recognized  wes  the  Beliwnt  cese. 
which  he  interpreted  to  iwen  that  no  state  could  deny  the  govermeent's  claims 
by  the  Litvinov  Assignment  by  questioning  the  validity  of  an  executive  agreement 
Ha  then  reviewed  the  Belmont  cese  in  thirty-seven  lines.  Douglas  also  reviewed 
the  diplomacy  involved  in  the  case.  He,  as  had  Sutherland,  placed  the  Issue 
within  its  international  political  context  rather  than  in  its  narrower  domestic 
• • 

legal  one. 

Douglas  also  used  the  Belmont  precedent  to  dismiss  the  argument  that  the 
government  would  be  violating  the  Fifth  Amendment  by  acquiring  this  fund  to  the 
sacrifice  of  the  insurance  company's  creditors  and  stockholders.  He  pointed 
out  that  the  domestic  creditors  of  the  New  York  branch  of  this  company  had  al- 
ready been  satisfied  by  the  Superintendent  of  Insurance.  While  the  government 
had  the  responsibility  to  protect  the  claims  of  its  citizens,  it  had  no  obliga- 
tion to  respect  the  claims  of  aliens  arising  from  transactions  with  the  parent 
corporation  in  Russia.  "There  is  no  Constitutional  reason  why  this  Government 
need  to  act  as  the  collection  agent  for  nationals  of  other  countries  when  it 
takes  steps  to  protect  itself  or  its  own  nationals  on  external  debts,"  he 
observed.  He  saw  no  reason  why  New  York  should  legally  protect  foreign  inter- 
ests while  the  government  was  trying  to  collect  assets  in  order  to  compensate 
American  claims  against  the  Soviet  government.^ 

Turning  to  the  issue  of  Presidential  powers,  Douglas  strongly  reaffirmed 
Sutherland's  views  in  the  Belmont  case.  He  wrote: 

The  powers  of  the  President  In  the  conduct  of  foreign  relations 
include  the  power,  without  consent  of  the  Senate,  to  determine 
the  public  policy  of  the  United  States  with  respect  to  the 
Russian  nationalization  decrees....  That  authority  is  not 
limited  to  a determination  of  the  government  to  be  recognized. 

It  includes  the  power  to  determine  the  policy  which  Is  to 
govern  the  question  of  recognition.  Objections  to  the  under- 
lying policy  as  well  as  objectives  to  recognition  are  to  be  .l. 
addressed  to  the  political  department  and  not  to  the  courts. 

In  the  next  few  lines,  he  reviewed  the  verdict  of  the  Belmont  cese  that  the 
Litvinov  Assignment  wes  an  executive  agreement  that  had  the  force  of  treaty 
in  binding  the  states  to  the  national  policy.  To  enforce  the  results  of  the 
Moscow  Fire  insurance  decision,  Douglas  contended,  would  allow  New  York  courts 
to  aggravate  the  very  international  conflicts  that  the  Roosevelt-LI tvinov 
Accords  had  sought  to  solve.  He  concluded  that  the  Court  could  not  allow  this: 


We  hold  that  the  right  to  the  runds  or  property  in  question 
became  vested  in  the  Soviet  Government  as  the  successor  to  the 
First  Russian  Insurance  Co.;  that  this  right  has  passed  to  the 
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United  States  under  the  Litvinov  Assignment;  and  that  the  United 
States  is  entitled  to  the  property  as  against  the  corporation 
and  the  foreign  creditors. 

The  Judgment  is  reversed  and  the  cause  is  remanded  to  the 
Supreme  Court  of  New  York  for  proceedings  not  inconsistent  with 
this  opinion.  11^3 

Douglas  had  written  his  opinion  using  his  vast  knowiedge  of  corporate  law 
to  sustain  the  government's  claim  even  on  narrow  domestic  iegai  terms.  Justice 
Frankfurter  wrote  a concurring  opinion  Justifying  the  government's  claim  on  a 
broader  plane: 

Legal  ideas,  like  other  organisms,  cannot  survive  severance  from 
their  congenial  environment.  Concepts  like  "situs"  and  "Juris- 
diction" and  "comity"  summarize  views  evolved  by  the  Judicial 
process,  in  the  absence  of  controlling  legislation,  for  the  settle- 
ment of  domestic  issues.  To  utilize  such  concepts  for  the  solu- 
tion of  controversies  international  in  nature,  even  though  they 
are  presented  to  the  courts  in  the  form  of  a private  litigatim, 
is  to  invoke  a narrow  and  inadmissible  frame  of  reference. 

Frankfurter  lambasted  the  Court  of  Appeals  for  following  a Judicial  policy 
after  1933  that  was  in  conflict  with  the  national  foreign  policy.  "When  courts 
deal  with  such  essentially  political  phenomena  as  the  taking  over  of  Russian 
businesses  by  the  Russian  government  by  resorting  to  the  forms  and  phrases  of 
conventional  corporate  law,  they  inevitably  fall  into  a dialectic  quagmire," 
he  observed. 

The  critical  question  for  Frankfurter  was  not  that  of  state  property  laws 
but  the  functioning  of  the  national  foreign  policy  as  determined  by  the  Presi- 
dent* He  insisted  that  the  Roosevelt-Litvinov  Accords  must  not  be  read  as  an 
explicit  business  contract,  but  rather  as  a diplomatic  note  whose  implicit 
intent  was  more  important  than  its  precise  wording.  Frankfurter  concluded  from 
the  extra- legal  evidence  that  the  intent  of  the  Litvinov  Assignment  was  for  the 

American  government  to  acquire  these  funds  in  question,  and  no  domestic  state 
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policy  was  relevant  to  the  international  debt  question  involved. 

Chief  Justice  Stone  wrote  a fourteen-page  dissent,  which  was  consistent 
with  his  views  in  the  Belmont  and  Guaranty  Trust  cases.  Taking  issue  with 
Douglas'  opinion,  he  insisted  that  the  Belmont  case  had  only  decided  that  the 
government  had  a chose  in  action,  but  that  Guaranty  Trust  (which  he  himself  wrote) 
was  determinative  of  the  priority  of  the  government's  claim  in  relation  to  others. 
He  dismissed  Sutherland's  comments  on  executive  power  in  Belmont  as  merely  obiter 
dicta,  which  was  neither  binding  as  precedent  nor  undistinguished  by  Guaranty 


Trust.  H«  again  put  the  case  within  the  context  of  state  property  laws  rather 
than  the  International  fraae  of  reference.  "The  only  questions  before  us,"  he 
maintained,  "are  whether  New  York  hat  constitutional  authority  to  adopt  its  own 
rules  of  lew  defining  rights  in  property  located  In  the  state,  and,  if  so, 
whether  that  authority  has  been  curtailed  by  the  exercise  of  a superior  federal 
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power  by  recognition  of  the  Soviet  Government " ' His  answer  to  the  first 

part  was  positive,  and  to  the  second,  negative. 

Stone's  principal  legal  thought  was  that  state  courts  apply  foreign  laws  by 
comity,  and  where  there  was  no  treaty  commitment,  there  was  no  federal  legal  ques- 
tion. Here,  Stone  refused  to  acknowledge  Sutherland's  equation  of  an  executive 
agreesmnt  with  a treaty.  He  argued  that  the  act  of  diplomatic  recognition  by 
the  President  carried  no  implied  power  to  deny  state  courts  the  right  to  deny  the 
effect  of  a transfer  of  property  within  its  Jurisdiction.  Stone  further  con- 
tended that  the  courts  did  have  the  power  to  interpret  for  themselves  the  legal 
consequences  of  diplomatic  recognition: 


Recognition  opens  our  courts  to  the  recognized  government  and  its 
nationals....  It  accepts  Che  acts  of  that  government  within  its 
own  territory  as  the  acts  the  sovereign,  including  its  acts  as  a 
de  facto  government  before  recognition....  But,  until  now,  racog- 
nltlon  of  a foreign  government  by  this  Government  has  never  been 
thought  to  serve  as  a full  faith  and  credit  clause  compalling 
obedience  here  to  the  laws  and  public  acts  of  the  recognized 
government. with  respect  to  property  and  transactions  in  this 
country. 

In  contrast  to  Frankfurter's  opinion,  the  Chief  Justice  insisted  that  the 
Court  must  interpret  the  Litvinov  Assignment  at  face  value.  He  interpreted  the 
phrase  "that  may  be  found  to  be  due"  to  mean  that  it  was  up  to  the  courts  to 
decide  what  funds  belonged  to  the  Soviet  government  and  its  assignee.  But 
what  Stone  objected  to  most  of  all  was  the  idea  that  the  executive  alone  could 
abridge  state  constitutional  authority  by  a diplomatic  transaction: 


Treaties,  to  say  nothing  of  executive  agreements  and  assign- 
ments which  are  mere  transfers  of  rights,  have  hitherto  been 
construed  not  to  override  state  law  or  policy  unless  It  is 
reasonably  evident  from  their  language  that  such  was  the  in- 
tention.... The  practical  consequence  of  the  present  decision 
would  seem  to  be,  in  every  case  of  recognition  of  a foreign 
government,  to  foist  upon  the  executive  the  responsibility  for 
subordineting  domestic  to  foreign  law  in  conflicts  cases, 
whether  intended  or  r»ot,... 


As  was  axpacted.  Professor  Jessup  and  Professor  Borchard  were  very  criti- 
cal of  the  Pink  case.  Borchard  thought  that  It  was  a dangerous  Inroad  into 
the  constitutional  guarantees  to  freedom  of  property.  Host  of  all,  Borchard 
regretted  that  the  Supreme  Court  had  given  a precedent  in  international  law 
to  validate  Soviet  confiscatory  domestic  law.  Of  course,  what  he  did  not  chgote 
to  see  was  that  the  Supreme  Court  of  the  United  States  did  not  have  the  responsi- 
bility to  make  objective  international  law,  only  to  function  in  order  to  en- 
force a subjective  American  foreign  policy  that  was  grounded  on  friendly  Soviet- 
American  diplomatic  relations  in  face  of  their  common  enemy,  Nazi  Germany. 

Not  only  was  Borchard  upset  about  the  result  of  the  Court's  legal  inter- 
pretation of  the  Litvinov  Assignment,  but  he  was  also  disturbed  by  its  valida- 
tion of  an  unusual  executive  agreement.  He  felt  that  even  a treaty  could  not 
constltoJonal ly  do  what  the  Litvinov  Assignment  had  done  to  private  property 
rights.  He  wrote  to  the  Chief  Justice  that  the  Court  had  offered  the  President 
potential  dictatorial  powers  in  foreign  affairs. Stone  replied  in  agree- 
ment that  he  detected  a political  movement  in  the  administration  to  bypass  the 
Senate  by  substituting  executive  agreements  for  treaties.  Coincidentally, 
Borchard  was  a good  friend  of  Justice  Douglas,  who  had  been  a law  professor  at 
Yale,  too.  Borchard  was  dismayed  that  hts  old  friend  could  write  an  opinion 
that  was  so  counter  to  what  Borchard  thought  was  sound  legal  reason! ng.*^^ 

Jessup's  criticism  was  just  as  sharp  as  Borchard's,  but  more  farsighted. 

He  speculated  that  the  Pink  decision  could  mean  that  the  President  could  acquire 
German  Jewish  property  rights  in  the  United  States  from  Hitler,  since  Nazi 
Germany  had  expropriated  all  Jewish  property..  This  would  have  been  a far- 
fetched development  for  political  reasons,  but  Jessup  did  not  consider  politi- 
cal prohibitions  on  the  Presidency  on  the  same  exalted  plane  as  constitutional 
ones.  Yet,  he  realized  that  Pink  could  allow  American  courts  to  honor  the 
property  nationalizations  of  the  Dutch  and  Norwegian  governments- in-exi le 
designed  to  aid  the  Allied  war  effort.  Indeed,  Jessup's  criticism  sounded  as 
though  he  judged  the  Pink  decision  in  terms  of  what  was  judicially  desirable 
In  I9k2. 

Conclusions 

Perhaps  no  American  diplomatic  transaction  has  received  as  much  scrutiny 
in  American  courts  as  the  Roosevelt- Litvinov  Agreements  of  1933.  Rather  than 
constituting  only  an  international  transaction,  the  agreements  touched  upon 
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donestic  rights  and  laws  within  tha  United  States.  In  particular,  the  Litvinov 
Assigrasent  of  Soviet  claims  to  Kusslan  property  to  the  American  government 
raised  numerous  domestic  Judicial  questions  of  property  situs,  comity,  chose  In 
action,  creditor>debtor ' laws  of  the  forum,  as  well  as  the  broader  constitutional 
rights  of  property  which  are  immune  to  confiscation  without  due  compensation. 
Above  all  other  considerations,  the  Litvinov  Assignment  gave  rise  to  the  judl* 
cial  interpretation  of  the  constitutionality  of  executive  agreements  as  domestic 
law. 

For  sixteen  years,  from  November  1917  to  November  1933,  American  courts 
acted  in  harmony  with  the  State  Department  policy  of  non- recognition  of  the 
socialist  revolutionary  government  of  the  Soviet  Union.  The  courts  acknowledged 
the  legal  power  of  the  Soviet  government  to  confiscate  property  within  its  own 
territory,  but  refused  to  accord  any  legal  rights  to  Soviet  claiiss  to  property 
within  the  United  States.  The  principal  legal  basis  for  their  numerous  Judg- 
ments was  the  well-established  constitutional  doctrine  that  diplomatic  recog- 
nition was  a political  question  which  the  courts  were  bound  to  enforce^and 
that  no  country  could  exercise  legal  rights  in  the  United  States  without 
diplomatic  recognition.  Some  Judges,  however,  went  further  in  order  to  assert 
that  no  foreign  laws,  even  those  enacted  by  a sovereign  granted  recognition  by 
the  American  government,  would  be  granted  Judicial  comity  In  the  United  States 
If  by  their  nature  they  directly  conflicted  with  American  constitutional  and 
legal  rights. 

The  courts  of  New  York  refused  to  reverse  sixteen  years  of  precedents  on 
Aussian  property  rights  in  that  state  even  after  President  Roosevelt  granted 
recognition  to  the  Soviet  Union  in  November  1933.  The  Attorney  fieneral  ruled 
In  I93A  that  the  Litvinov  Assignment,  one  of  the  executive  agreements  between 
the  United  States  and  the  Soviet  Union  that  had  made  American  recognition 
conditional,  intended  to  assign  Soviet  claims  to  pre-1933  public  and  private 
Russian  assets  In  the  United  States  to  the  American  government.  The  domestic 
enforcement  of  the  Assignswnt,  however,  became  a Judicial  struggle  for  the 
following  eight  years  between  the  Justice  Department  and  the  Institutions 
holding  Russian  assets  and  the  State  of  New  York. 

After  initial  failures  in  both  New  York  State  courts  and  lower  federal 
courts,  the  government  won  an  important  victory  in  the  Delmont  case  before 
the  Supreme  Court  in  1937.  The  Court  unanimously  ruled  that  the  government 
had  a legitimate  legal  chose  in  action  to  sue  for  the  recovery  of  former 
Russian  assets.  What  was  more  Important  than  the  ruling  was  Justice  Deorge 
Sutherland's  majority  opinion  that  the  Roosevelt- Litvinov  Agreements  were 
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executive  egreements  that  had  the  domestic  legal  force  of  a treaty*  even  though 
they  had  not  received  the  advice  and  consent  of  the  Senate.  Sutherland's  opinion 
dismissed  the  legal  questions  of  property  situs  and  law  of  the  forum  by  placing 
the  executive  agreement  at  the  constitutional  level  where  It  would  supercede 
any  conflicting  state  laws  or  state  court  rulings. 

The  Supreme  Court  temporarily  reversed  Itself  from  the  Belmont  decision 
In  the  Guaranty  Trust  case  of  1938  and  the  Hoscow  Fire  Insurance  case  of  I9I1O. 

In  the  final  case  arising  from  the  Litvinov  Assignment*  the  Suprtm  Court  In 
the  Pink  case  of  1942  decided  that  the  goverraaent's  claims  to  former  Russian 
corporate  assets  were  superior  to  all  other  claims  by  virtue  of  the  constitu- 
tional status  of  the  executive  agreement.  With  the  country  entering  Into  a 
total  war  on  a global  scale*  the  Supreme  Court  endorsed  the  Executive  Interpre- 
tation of  the  very  broad  dlplosmtic  powers  of  the  Presidency. 
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Transcript  of  Record  and  Briefs,  Belmont  Case,  pp  27-28. 
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case  before  the  Supreme  Court:  the  Office  of  the  Harshall,  Office  of  the  Clerk, 
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Belsiont  (PhD  dissertation,  Tha  Ohio  State  University,  1972),  pp  160-176,  and 
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The  Roosevelt-LI tvinov  Accords  were  designed  to  settle  certain  outstand~ 
ing  problems  of  sixteen  years  of  diplomatic  non- intercourse  between  the 
United  States  and  the  Soviet  Union.  The  White  House  and  the  Department  of 
State  believed  that  the  agreements  might  well  stabilize  diplomatic  relations 
with  Noscow  at  the  moment  of  official  recognition.  The  agreements  of  November 
I8,  1933  proved  to  be  a grave  disappointment — they  not  only  failed  to  settle 
old  problems:  they  created  new  ones  that  would,  from  time  to  time,  further 
embitter  Soviet-Amerlcan  relations. 

In  particular,  the  Litvinov  Assignment  created  a protracted  legal 
problem  in  the  United  States.  The  State  Department  discovered  it  was  one 
thing  to  negotiate  the  debt  question  with  the  Soviets,  and  the  Justice  Depart- 
ment discovered  that  it  was  quite  another  thing  to  collect  the  Soviet-claimed 
assets  in  the  United  States  from  the  American  courts.  By  I9b2,  the  American 
diplomats  had  had  much  less  success  dealing  with  the  Soviets  than  had  govern- 
ment lawyers  in  their  litigation  of  cases  before  the  courts. 

Collection  of  the  Litvinov  Assignment 

As  a result  of  the  Supreme  Court's  rulings  in  the  Belmont  case  of  1937 

and  the  Pink  case  of  1942,  the  Justice  Department  eventually  recovered 

$8,658,722.43  of  Soviet-claimed  assets  in  the  United  States.*  The  largest 

single  recovery  was  some  $3,500,000  from  the  Guaranty  Trust  Company  in  1947 

and  1948.  One  small  part  of  the  total  recovered  was  $25,225.68  from  the 

estate  of  August  Belmont,  Jr.  Following  the  Supreme  Court's  ruling  in  the 

Belmont  case,  the  Justice  Department  spent  five  years  litigating  this  claim 

in  New  York  courts.  It  was  not  until  after  the  Pink  decision  that  the 

United  States  District  Court  for  the  Southern  District  of  New  York  ordered 

2 

the  claim  turned  over  to  the  government. 

Pursuant  to  the  policy  decision  made  in  the  mid-l930's,  the  funds 
recovered  from  the  litigation  of  the  Litvinov  Assignment  were  designated 
to  satisfy  claims  by  American  citizens  against  the  Soviet  government.  In 
1939  Congress  authorized  a Commissioner  of  Claims  to  handle  such  matters. 
Sixteen  years  later.  Congress  created  the  Soviet  Claims  Fund,  Into  which 
all  assets  recovered  through  the  Litvinov  Assignment  were  deposited  and 


4 


3 

i 

1 


1 


129 


I 


froM  which  Aacrican  cUlns  filad  subsaquent  to  tha  1939  law  wara  paid.^ 

Tha  assats  racovarad  by  litigation  provad  to  be  tha  only  accounts  tha 
United  States  has  bean  able  to  recover  froa  the  Soviet  Union  on  the  pre-1933 
claims  against  Moscow.^  The  Aaarican  governsant  has  not  dropped  tha  issue 
and  still  records  the  debt  as  outstanding,  even  though  serious  negotiations 
with  the  Soviets  on  this  matter  died  a long  tima  ago.  According  to  a staff 
raport  prapared  for  the  Committee  on  Finance  of  the  Senate  in  I973>  the  Soviets 
owe  the  United  States  $192,601,000  in  principal  and  $526,260,000  in  interest 
(through  June  30>  1972)  in  pre-1933  debts.  The  report  further  identifies 
$8,750,000  of  interest  paid,  which  was  cacovered  from  the  liquidation  of 
Kussian  assets  in  this  country.^ 

Of  course,  the  Soviet  pre-1933  debt  became  virtually  lost  in  the  shadow 
of  the  over  $10  billion  American  Lend-Lease  aid  to  Moscow  during  World  War  II. 
The  purpose  of  extending  such  enormous  amounts  was  to  help  finance  the  Soviet 
war  effort  against  Nazi  Gersiany;  the  military  necessities  took  greater 
priority  than  the  soundness  of  the  loans  as  recoverable  investments.  Indeed, 
the  negotiation  for  this  debt  has  embittered  Soviet-American  relations  after 
World  War  II  much  in  the  same  way  (but  in  a mora  complex  context  of  relations) 
as  the  old  debts  did  after  World  War  I. 

Aftar  yaars  of  diplomatic  Impasse,  Amarican  and  Soviat  raprasentativas 
did  sign  a land-laasa  dabt  sattlamant  agraasmnt  in  Washington  on  October  18, 
1972.  Dr.  Henry  Kissinger,  the  Special  Assistant  to  tha  President,  explained 
that  the  Amarican  approach  to  the  debt  problem  was  linked  to  other  economic 
questions  under  negotiation:  nost-favored-natlon  status,  trade  credits,  and 
marl  time  agraaments.^  Under  the  tanas  of  the  October  18,  1972 ^agreement, 
the  Soviets  paid  an  initial  sum  of  $12  million  and  promised  to  pay  a total  of 
$722  - $759  million  at  38  Interest  between  1972  and  2001.^  If  Kissinger's 
strategy  of  "IlnkagaP'  was  successful  In  1972  In  getting  tha  Soviets  to  repay 
part  of  the  land-lease  debt  in  return  for  American  trade  concessions,  it 
proved  to  be  the  undoing  of  the  same  agreemont  three  years  later.  The  Kremlin 
expressly  dropped  tha  trade  agreement  early  In  1975*  ostensibly  because  Con- 
gress had  insisted  on  Its  own  policy  of  "linkage"  between  tha  trade  question 
and  the  Soviat  emigration  policy  for  Russian  Jews.  With  the  nullification 
of  tha  trade  agreement  there  was  an  Ippllclt  nullification  of  the  lend- lease 
sattlamant  agreement.^ 
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of  Foreign  Confiscations  and  Kocognition 


Boyond  tho  immediate  issue  of  the  legal  status  of  former  Russian  corpo- 
rate assets  in  the  United  States  after  the  recognition  of  the  Soviet  government 
In  I933>  the  Litvinov  Assignment  cases  touched  on  other  legal  issues  of  great 
diplomatic  importance.  The  Belmont  and  Pink  cases  produced  important  precedents 
for  the  Judicial  interpretation  of  the  donestic  effects  of  foreign  confisca- 
tions and  recognition  of  foreign  governments. 

in  review,  the  Supreme  Court  ruied  in  the  Belmont  and  Pink  cases  that 
no  American  court  had  jurisdiction  to  challenge  the  state  acts  of  a foreign 
sovereign,  if  an  American  citizen  iost  property  abroad  due  to  confiscation, 
then  his  avenue  of  redress  was  through  the  political  branches  of  the  national 
government  and  diplomacy,  not  through  the  judiciary  and  litigation.  If  the 
confiscations  were  executed  by  a foreign  government  which  was  not  recognized 
by  the  United  States,  then  the  acts  of  that  government  would  be  entitled  to 
no  legal  recognition  by  the  American  courts  as  cases  might  arise  in  the 
United  States.  Yet,  if  confiscations  were  executed  by  a government  that  did 
enjoy  diplomatic  American  recognition  (and  the  legal  effect  of  recognition 
is  considered  retroactive  to  the  political  creation  of  the  recognized  govern- 
ment), then  the  confiscations  would  have  legal  effect  in  the  United  States, 
even  though  such  confiscations  were  contrary  to  American  municipal  laws.  No 
major  case  decided  by  the  Supreme  Court  since  I9k2  has  significantly  modified 
these  results  of  the  Belmont  and  Pink  precedents. 

The  Supreme  Court  has  continued  to  rule  that  recognition  is  a political 
act  assigned  by  the  Constitution  to  the  President.  As  a political  question, 
the  Court  has  refused  to  exercise  judicial  review  of  recognition  itself.  As 
Justice  Frankfurter  observed  in  I955  concerning  the  political  changes  in 
China,  "The  status  of  the  Republic  of  China  in  our  courts  is  a matter  for 

q 

determination  by  the  Executive  and  is  outside  the  competence  of  this  Court." 
There  existed  ample  precedent  for  this  doctrine  of  judicial  restraint  before 
the  Litvinov  Assignment  cases,  but  the  Belmont  and  Pink  decisions  further 
established  its  continued  application. 

The  oiost  important  case  in  recent  years  raising  the  domestic  legal 
effect  of  foreign  confiscations  of  American  property  occurred  in  Banco 
Macional  di  Cuba  v Sabbat i no  (196b). On  August  6,  I960,  the  Castro  regime 
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In  Cuba  nationalized  several  private  corporations  owned  largely  by  American 
stockholders.  The  Cuban  National  Bank,  a government-owned  Institution,  pro- 
ceeded to  sell  sugar  that  had  previously  been  owned  by  the  confiscated  corpo- 
rations. Farr  ( Whitlock,  an  American  commodity  brokerage  house,  contracted 
to  buy  sugar  from  the  Cuban  National  Bank,  but  It  refused  to  compensate  the 
Cuban  bank  after  delivery.  Instead,  It  paid  the  price  of  the  sugar  to  the 
state-appointed  receiver  In  New  York  for  the  domestic  assets  of  the  original  > 

private  corporation  whose  sugar  had  been  confiscated  in  Cuba.  The  Cuban 
National  Bank  filed  suit  in  federal  court  in  order  to  recover  its  claim  to  • 

the  purchase  price. 

The  Sabbatino  case  raised  two  important  Judicial  questions:  the  legal 

standing  of  the  Cuban  National  Bank  to  sue  in  American  courts  and  its  legal 
right  to  the  sugar  confiscated  by  the  Cuban  government.  The  first  question 
was  complicated  by  the  fact  that  the  bank  ¥Ms  an  arm  of  the  Castro  regime,  with 
»<hlch  the  United  States  had  officially  broken  off  diplomatic  relations.  The 
Cuban  Bank  lost  Its  case  in  both  the  District  Court  and  the  Court  of  Appeals. 

The  Supreme  Court,  by  a vote  of  8-1,  reversed  the  lower  court  rulings  by  con- 
form! ng  to  the  precedents  of  Belmont  and  Pink. 

Justice  John  N.  Harlan,  who  wrote  the  majority  opinion,  first  observed 
that  American  courts  were  opened  to  suits  Initiated  by  the  Castro  government. 

He  reaffirmed  the  principle  that  American  courts  will  not  allow  suits  by 
governments  not  recognized  by  the  Department  of  State,  since  the  question  of 
diplomatic  recognition  was  a political  act.  Yet,  he  continued,  the  United 
States  had  recognized  the  Castro  regime  In  1959,  and  the  breaking  of  diplomatic 
relations  was  likewise  a political  act— except  it  did  not  change  the  legiti- 
macy of  that  government  under  American  law.  As  far  as  the  judiciary  was  con- 
cerned , Harlan  concluded,  once  a foreign  government  received  official  rapog- 
nitlon  it  henceforth  enjoyed  legal  rights  In  the  United  States,  regardless 
of  the  cordiality  of  diplomatic  relations. 

Harlan  further  observed  that  the  sugar  in  question  had  been  seized  In 
Cuba,  and  therefore  was  subject  to  Cuban  law.  He  invoked  the  act  of  state 

0 

doctrine  at  this  point:  "...We  decide  only  that  the  Judicial  Branch  will  not 

examine  the  validity  of  a taking  of  property  within  Its  own  territory  by  a 

foreign  sovereign  government,  extant  and  recognized  by  this  country  at  the 

time  of  suit,  in  the  absence  of  a traaty  or  other  unambiguous  agreement 

12 

regarding  controlling  tagal  prIncIpUs.. 
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Th«  legal  conclusions  of  Sabbat I no  ware  that  Aiaarlcan  courts  are  bound  to 
give  effect  to  foreign  confiscations  of  American  property  abroad  whan  such 
govermsents  have  once  received  American  recognition.  The  issue  of  foreign 
confiscations,  like  diplomatic  recognition.  Is  essentially  political  by  nature 
rather  than  Judicial.  In  1962,  the  General  Assembly  of  the  United  Nations 
passed  a resolution  that  recognized  the  right  of  a sovereign  state  to  eapro^ 
priate  foreign  property  within  its  authority  with  adequate  compensation. 

What  is  in  fact  "adequate  conpension,"  of  course,  is  often  determined  by  the 
international  politics  and  economics  of  the  moment.  In  the  final  analysis, 
when  an  American  citizen  has  a claim  against  a foreign  government,  he  must 
seek  redress  through  the  State  Department  rather  than  through  American  courts: 
it  is  a diplomatic  problem,  not  judicial. 

Constitutionality  of  Executive  Aareaments 

Far  mor*  important  for  constitutional  history  than  the  legal  questions 
of  recognition  end  confiscation  was  the  Supreme  Court's  decision  on  the  con~ 
stitutional ity  of  executive  agreements  in  Belmont  and  Pink.  The  highest 
court  for  the  first  time  had  sanctioned  the  domestic  legality  of  an  executive 
agreement  between  the  President  and  a foreign  sovereign  without  the  advice  or 
consent  of  the  Senate.  While  it  had  on  previous  occasions  ruled  on  the  validity 
of  executive  agreements  pursuant  to  Congressional  authorization,  the  Court 
had  recognized  a potentially  great  power  for  the  Chief  Executive  to  conduct 
his  own  diplomacy  without  the  participation  of  Congress. 

There  can  be  no  question  that  Presidents  have  relied  heavily  upon  execu- 
tive agreements  to  conduct  executive  diplomacy  In  the  last  forty  years. 

Between  ISAO  and  1955,  there  were  concluded  139  treaties  compared  to  950 
executive  agreements;  from  I966  to  1968,  the  President  had  entered  Into  nearly 
9,000  executive  agreements;  and  by  1972,  there  were  in  force  9A7  treaties  and 
6,359  executive  agreements.'^  Nor  can  it  be  doubtad  that  the  President  has 
often  relied  upon  the  vague  constitutional  status  of  executive  agreements  in 
order  to  rationalize  policies  that  would  be  controversial.  It  certainly  has 
replaced  the  treaty  In  recent  decades  as  the  major  forum  of  International 
contract  negotiated  by  this  country. 

Huch  of  the  confusion  over  the  constitutionality  of  executive  agreements 
has  been  due  in  part  to  misunderstandings  of  the  Belmont  precedent.  Suther- 
land reasoned  that  the  authority  to  recognize  a foreign  government  and  to 
receive  its  ministers  was  delegated  by  the  Constitution  to  the  President 
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•loiM.  If  tht  •JMCuciv*  «nJoy«d  this  pisnary  power,  ho  concludod,  then  ho 
also  anjoyad  tha  power  to  niaka  dlploMOtic  recognition  conditional—  hanca  the 
status  of  an  axaeutiva  agrooaant  as  a transaction  of  dlploswtic  recognition. 
Although  his  rhetoric  tended  to  be  both  sweeping  and  vague,  Sutherland  cosi- 
■antad  only  upon  tha  constitutionality  of  axaeutiva  agraanants  In  this  lioltad 
eontaxt. 

There  Is  little  doubt  that  under  international  law  conditional  and  llnitad 
recognition  exists  both  In  principle  and  practice. The  central  question 
rests  upon  whether  or  not  the  Constitution  grants  substantive  powers  to  the 
President  In  the  clause  "he  shall  racalve  Aebassadors  and  other  public  eini- 
stars"  (Article  II,  Section  III).  Professor  Alexander  Blckel  has  character- 
ized this  as  "a  little  snippet  of  a phrase."*^  Constitutional  scholar  Raoul 
•erger  has  belittled  it  as  an  "inconsaquentlal  function"  that  In  no  way  can 

Ifl 

be  interpreted  to  authorize  executive  agrsswsnts.  As  Professor  Louis  Henkin 
concluded  in  a mich-quoted  observation,  "One  is  compel  led  to  conclude  that 
there  are  agreanents  which  the  President  can  make  only  with  the  consent  of 
the  Senate,  but  neither  Justice  Sutherland  nor  anyone  else  has  told  us  which 
are  which. 

Scholarly  criticise  and  theoretical  arguments  notwithstanding,  the  Supreme 
Court  has  never  reversed  or  qualified  the  Pink  decision  of  I9A2.  The  Litvinov 
Assignment  cases  still  stand  as  controlling  precedents  on  the  question  of 
Presidential  power  to  grant  recognition  and  enter  into  executive  agreements 
pursuant  to  that  power  which  are  binding  as  domestic  law  upon  both  the  national 
[;  «nd  state  governments.  The  Supreme  Court,  of  course,  may  well  reach  different 

interpretations  in  the  future.  The  executive  agreeieent  Is  an  inferred,  if 
not  implied,  power  granted  to  the  President  by  the  Constitution,  and  hence 
always  subject  to  judicial  scrutiny  by  tha  judiciary. 

Future  Problams 

There  reeiain  few  de  facto  governeents  In  the  world  which  have  not  yet 
received  de  jure  recognition  by  the  United  States.  Yet,  the  diplomatic  and 
legal  questions  of  official  recognition  for  them  seam  as  thorny  as  the  problem 
of  Soviet  recognition  in  I933«  Indeed,  tha  Roosevelt-Litvinov  Agreements 
may  provide  an  historical  model  for  the  eventual  normalization  of  relations 
with  these  states:  they  are  Communist,  they  have  confiscated  American  proparty, 

and  they  have  not  enjoyed  friendly  relations  (they  have  fought  wars  with  tha 
United  States).  These  countries  are  the  People's  Republic  of  China,  North 


! 
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Korea,  and  North  Vietnam.  Added  to  this  list  ere  the  newly  victorious  Commu- 
nist regimes  in  Cambodia  and  South  Vietnam.  There  is  also  the  problem  of  re- 
storing normal  relations  with  the  Castro  government  in  Cuba. 

The  United  States  extended  de  facto  recognition  to  the  People's  Republic 

of  China  when  President  Richard  Nixon  visited  that  land  in  1972.  Even  though 

the  two  nations  have  exchanged  consuls,  cultural  missions,  and  tourists,  the 

United  States  has  still  not  accorded  official  recognition.  One  problem  is 

the  political  and  legal  status  of  the  Nationalist  Chinese  government  on  Taiwgn 

which  the  United  States  has  acknowledged  as  the  only  legitliaste  sovereign  for 

all  of  China  since  1949-  Another  concern  is  an  American  claim  of  $196,861,834 

20 

principal  against  Peking. 

The  United  States  has  engaged  In  direct  diplomatic  negotiation  with  all 
of  its  adversaries  in  Asia  without  extending  de  Jure  recognition  to  any  of 
them.  Now  that  the  Vietnam  war  is  over  with  the  Communist  occupation  of 
Pnom  Penh  and  Saigon  and  the  defeat  of  over  twenty  years  of  American  anti- 
communist policy  in  that  region,  there  may  well  be  a basic  change  In  American 
policy  toward  the  legitimacy  of  Communist  governments  in  North  Vietnam,  South 
Vietnam,  and  Cambodia. 

As  for  the  Cuban  situation,  one  major  obstacle  to  the  resumption  of 
normal  diplomatic  relations  which  were  cut  off  by  the  United  States  in  I960 
Is  the  American  claim  of  over  $1.7  billion  against  the  Castro  government. 

No  doubt  the  State  Department  will  insist  upon  an  agreement  to  settle  that 
debt,  whether  an  executive  agreement  or  a treaty,  as  a condition  for  the 
normalization  of  relations  and  trade. 

In  final  conclusion,  the  problems  of  international  politics  will  dic- 
tate In  the  future,  as  they  have  In  the  past,  the  legal  interpretations  of 
foreign  relations.  The  Roosevelt-Li tvinov  Agreements  of  1933*  «nd  the  Supreme 
Court  interpretation  of  them  in  the  Belmont  case  of  1937  and  the  Pink  case  of  1 

1942,  stand  out  as  a case  study  in  the  legal  and  constitutional  problems  that  { 

arise  from  American  foreign  policy.  | 
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